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Preface
In recent years, the Amazon has commanded significant attention internationally due
to the number of wildfires burning in various South-American countries. These fires
have greatly endangered the region’s territory, which not only houses half of the world’s
biodiversity but is also the ancestral home of 385 indigenous groups.
Yet these wildfires are not the only threat facing the Amazon. In Peru, oil concessions
have impacted the territories of 41 of 65 indigenous groups in the country. In the past
five years, these territories have witnessed more than 100 oil spills linked to petroleum
extraction in the region.
Diverse indigenous organizations and members of civil society have denounced this
grave situation nationally and internationally in an effort to compel the State to adopt
better measures for protecting territory and indigenous peoples’ survival. In response,
Peru’s Congress created a multiparty commission in 2016 to investigate the causes of and
parties responsible for the significant increase in oil spills linked to the North-Peruvian
Oil Pipeline, spills which were being attributed to "third-party attacks". The report’s
alarming findings spurred the Office of the Ombudsman to admonish Petroperú, a
state-run company, for failing to bring its pipeline infrastructures up to code (Supreme
Decree 081-2007-EM) despite these regulations being more than 10 years old. The
Ombudsman also requested that the Public Prosecutor open an investigation into the
continuous attacks on the North-Peruvian Pipeline, particularly in light of the recent
increase of the attacks and their effect on Petroperú’s management. The constant spills
and compliance failures exhibited in this case are not out of the ordinary; in fact, private
oil operators are responsible for the majority of spills in the Amazon.
In response to insinuations that indigenous communities themselves should bear the
responsibility for spills, this report seeks to provide an accurate portrayal of how oil
spills are actually impacting the Peruvian Amazon. This document presents evidence of
the practices and discourses that surround oil spills, making recommendations about
the legal and institutional reforms needed to respond to this grave situation.
This report was made possible by the collective work of the member institutions
conforming the Sub-Group on Oil Spills under the Working Group for Indigenous
Peoples of the Coordinadora Nacional de Derechos Humanos (National Coordinator for
Human Rights), comprising: Amnesty International, Centro Amazónico de Antropología
y Aplicación Práctica (CAAAP; Amazonian Center for Anthropology and Practical
Application), CooperAcción, EarthRights International (ERI), Equidad Perú, Instituto de
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Defensa Legal del Ambiente y el Desarrollo (IDLADS; Institute for the Legal Defense of
the Environment and Development), Instituto del Bien Común (IBC; Institute for the
Common Good), Oxfam in Perú, and Pueblos Indígenas Amazónicos Unidos en Defensa
de sus Territorios (PUINAMUDT; Amazonian Indigenous Peoples United in Defense of
their Territories)
We would also like to Ana Leyva, Ana María Vidal, Andrea Bernal, Giovanny Infante,
Henry Carhuatocto, Johanna Asurza, Katherine Paucar, Luis Hallazi, Miguel Lévano,
Nelly Romero, Renato Pita, Rita Ruck, Silvia Toledo and Verónica Shibuya, as well as
Diana Papoulias and Flica Barclay for their contributions, comments, and suggestions
in putting together the information for this report and the report itself.
Likewise, we recognize the valiant efforts of the environmental monitors from various
indigenous organizations who work to protect their territories and communities.
Sub-Group on Oil Spills
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Introduction
The aim of this report is to explore the discourses, practices and representations of oil
and its benefits that circulate in debates over hydrocarbon extraction in the Peruvian
Amazon. This report does so in order to strengthen environmental institutions in Peru.
We begin with two key observations: first, oil activity is highly controversial, fraught by
diverse interests, sensibilities, and value judgments that are often irreconcilable. Just as
there are those who wish to immediately eradicate all oil production for ecological and
humanitarian reasons, there are also those who view hydrocarbon activity as a silver
bullet for Peru’s economic development.
Between these two extremes lie a number of more nuanced stances that argue for
safer alternatives to oil extraction. Changing international and national frameworks
for environmental and indigenous peoples’ rights have given rise to these positions.
As a result of the contemporary international focus on sustainable development and
indigenous rights, new institutions for environmental and social protection have
emerged.1
In Peru, there are four major approaches to addressing the issues associated with
oil extraction: business sustainability, in which extractive activity takes place with
precautions that would permit ecological and social survival (Foy 2013: 38-45); a profitredistribution and socio-environmental justice approach, in which the redistribution
of benefits seeks to prevent economic accumulation and ecological dispossession,
dynamics that ultimately deepen inequality and environmental degradation (Harvey
2014: 157); post-extractive approaches that pursue energy alternatives that would
displace oil dependency (Gudynas 2015: 417-418); and lastly, a prior consultation
approach, in which the right to timely consultation is a prerequisite for a company
seeking a social license to operate.
While there are positive aspects to middle-ground approaches, they nonetheless
reproduce outdated stereotypes about life under oil extraction. Take, for instance, the
business-friendly outlook in which conflict-free spaces for "sustainable" interaction
result in "win-win" solutions for the various actors affected by oil activity. This unrealistic

1

As we explain later, the promotion of new environmental and social institutions is the result of Peru’s ratification
of the United Nations’ Development Objectives, its interest in becoming a member of the Organization for
Economic Cooperation and Development (OECD), changes in World Bank and Inter-American Development
Bank policies, the signing of Free-Trade Agreements, the ratification of Convention 169 of the International
Labor Organization (ILO), the ratification of the United Nations Declaration on the Rights of Indigenous
Peoples, and Inter-American Court for Human Rights rulings.
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representation of encounters with oil as free of conflict in turn creates an idealistic set
of "success indicators" such as uncritical acceptance of oil extraction based on the idea
that technological improvements have somehow transformed oil extraction into an
environmentally sustainable and financially beneficial activity for communities. This
misconception is especially clear in discussions about diversifying away from carbonbased energy sources. The problem with this kind of indicator is that, if it is not met fully
by the stakeholders, it radically transforms the perception about those same actors. As
a result, those who are critical of oil extraction or who resist human rights violations are
branded as saboteurs, irrational extremists, extortionists, and even terrorists.
We find a different view on the other end of the spectrum, in which oil activity is seen
as a sensible strategy for redistribution and justice Yet this view also depends on an
idealized representation of oil’s effects, particularly in how it connects the economic with
the ecological. On the one hand, there are those who support economic compensation
for extractive activity, which indubitably causes harm and irreversible changes to the
life patterns of indigenous communities. On the other hand, there are those who focus
exclusively on the environmental and social impact of oil activity, stigmatizing those
who seek compensation (as is their right) by branding them as “interested” or corrupt
parties.
Second, while these assessments may help us understand the complex, conflictive, and
tense disputes over oil extraction, we cannot lose sight of the fact that the numerous
and different judgments about extraction’s value emerge from a specific context that
envelops us all: a system of capitalism that governs our society and which creates
conditions of state capture and a social contract that determines how oil is valued,
regulated, and viewed.
State capture and the gradual expansion of the capitalist system have resulted in a
neoliberal status quo in which the rules of the game favor certain parties, state
intervention is minimized (thereby deepening structural asymmetries in power and
facilitating investments with little oversight), civil society is fragmented, structural
inequality is rampant, territories are subject to patriarchy, public opinion is subject
to influence, and the economic model that reigns is one dependent on the export of
non-renewable, primary products like minerals, gas, and petroleum that are primarily
extracted from the Amazon and indigenous, peasant, and fishing territories, to the
great detriment of the environment, health, and the culture of local peoples (Damonte,
2014: 39; Carvajal, 2016: 32; Crabtree and Durand, 2017: 13, 186; Durand, 2016: 91;
Zúñiga and Okamoto, 2019: 20).
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Driven by neoliberal reforms, this context of dispossession, displacement, and enclosure2
is highly complex. Just as violent forms of power preside in negotiations between
companies and communities (Bebbington, 2007: 24; Okamoto, 2011: 105), these spaces
also provide opportunities for different forms of governance and power asymmetries
to encounter one another These encounters have resulted in the establishment of new
mechanisms of power that mandate respect for communities’ universal and special
rights. Hence, new environmental regulations are increasingly consolidated, novel
techniques for social control are flexibilized, and special rights are recognized. At
the same time, an increasingly accepted discourse problematizing the benefits of oil
activity is spreading in many communities where extractivism has insinuated itself into
Amazonian lives and territories. We observe, in other words, the emergence of a kind of
bipolar governmentality (Zúñiga, 2017: 24), in which the State promotes new regulatory,
institutional, and narrative frameworks designed to protect the environment for future
generations and protect civil and cultural rights at the same time that it promotes
processes of extractive re-colonization of peoples’ rights, territories, and bodies. These
neo-colonial processes may be dressed up in new legal and narrative discourses but they
remain subject to debate, as the very communities harmed or benefited by extractive
activity continue to incorporate, debate, reinvent, reject, or otherwise contest them.
For some scholars, this context has animated new frontiers of extraction, in which
territories are reorganized under the cover of sustainable institutions: institutions that
are, in fact, simply novel regulatory techniques for exercising hegemonic power (Bille
2016: 31). Well-intentioned practices for coexistence with oil activity instead give way
to new ideal and regulated social projects and territories (Castro-Gómez, 2007: 157;
Svampa, 2013: 8). Although these projects present themselves as environmentally
sustainable, they nonetheless subjugate peoples and territories to the benefits and
sacrifices of extraction (Zúñiga and Okamoto, 2018: 159). These projects therefore render
rights and institutions spurious, exacerbating inequality and structural asymmetries
while enhancing extraction’s seductive qualities and the possibility of extinction. Yet
these projects also open up the possibility of counter-hegemonic responses through
constant tension and reinvention (García, 2001: 622; Barclay, 2012: 141; Sierra, 2015: 134;
Cusicanqui, 2015: 148; Zúñiga and Okamoto, 2018: 159; Baud et al., 2019: 8; Zúñiga and
Okamoto, 2019: 20 y 21).
We must identify the tensions that arise from oil-related discourses, representations,
and practices as well as the forms of resistance or acceptance that local populations
deploy in response, some of whom may be positively or negatively affected by
extractive activity.

2

Pedro Mo translates the Marxist term “enclosure” to acorralamiento, a term found in Marx’s Das Kapital. Kritik
der politischen Oekonomie. (1867). This term arose while discussing indigenous peoples and autonomy at the
Escuela Saturnino Huilca.
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This report therefore locates itself in the patchwork of controversies that currently
surround oil extraction. Rather than produce yet another negative, categorical
approach- which risks recycling extreme positions-this report draws on the hidden
and invisibilized realities of what it is actually like to live with oil. It does so in order
to reinvigorate long-standing debates over hydrocarbon extraction. This document
therefore proposes a serious and in-depth re-interpretation of the existing data on oil
spills, impact sites, benefit redistribution, and public participation in environmental
regulation.
The report is structured as follows: first, we describe the social context and legal
framework governing extractive activity and oil spills in Peru. Second, we compare
different discourses justifying oil operations and situate these discourses within our
own analysis of data collected from state, civil society, and corporate sources about
oil spills. Lastly, we provide some final reflections on and make recommendations for
how to raise awareness and improve regulatory institutions, before concluding with
some points of interest for social organizations. This report draws on the following data
sources: the Multiparty Investigatory Commission’s Report to Congress, which sought
to determine which functionaries, natural persons, public, and/or private institutions
were responsible for oil spills in the Oleoducto Norperuano (ONP - North-Peruvian
Oil Pipeline); administrative measures taken against oil operators; supervision and
oversight proceedings involving oil companies operating in the Peruvian Amazon
and the ONP (ONP); total quantity of oil spills in oil blocks and ONP, organized by
cause, location, and substance spilled; administrative sanction proceedings related
to environmental remediation; and information about national and subnational oil
royalties and the sums invested in environmental remediation by Petroperú and the
National Fund for the Environment (FONAM).
The oil blocks we analyze include: 1AB/192, 8, 31 (B/D and E), 64, 67, 95, 131, and the
ONP. These blocks are currently producing, were previously in production, or have
reported some kind of activity that later resulted in at least one spill in the Amazon
based on reports from the government agencies OEFA and OSINERGMIN.
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Table 1. List of oil blocks reviewed in the report
Block

1AB/192

Location

North Amazonian
region (Selva Norte)

Contract period

Operator

1971-2000

Occidental Petroleum (OXY)

2000-2015

Pluspetrol Norte S. A.

2015-2020

Pacific Stratus (previously known
as Frontera Energy)

1971-1996

Petróleos del Perú (Petroperú)

1996-2024

Pluspetrol Norte S. A.

31 B/D 1994-2019

Maple Gas Corporation del Perú

31 E 1994-2019

Maple Production del Peru S. R. L.;
The Maple Companies Limited

8

North Amazonian
region (Selva Norte)

31 B/D
and E

Central Amazonian
region (Selva Central)

64

North Amazonian
region (Selva Norte)

1995-2033

Geopark

67

North Amazonian
region (Selva Norte)

1995-2031
(in production since 2013)

Perenco

95

North Amazonian
region (Selva Norte)

2005-2041
(in production since 2018)

Petrotal

131

Central Amazonian
region (Selva Central)

2007-2038
(in production since 2019)

Cepsa Peruana S. A. C.

Source: Perupetro, 2019(a).3

We wish to conclude by emphasizing that the process for systematizing this information
was particularly complex, in large part because the materials provided by government
sources were often imprecise or inconsistent. The State’s claim to ensure public access
to transparent information has not translated into guarantees regarding the quality of
the data shared. Moreover, a number of restrictions have been placed on requests for
information. Such restrictions merit investigation because they reflect divisions within
the National System for Environmental Management (SNGA). Nonetheless, some
progress in information transparency has been made in recent years, resulting in our
ability to access this important body of data about hydrocarbon activity discussed here.
We must also highlight the fact that four separate oil spills occurred in Block 192 as this
document was being completed. Thanks to the rapid response of local environmental
3

Perupetro’s August 2018 report on exploitation contracts indicates that the contracts for Block 8 and Block
192 were signed in 1994. However, in the table below, we indicate the year when these contracts were
initially signed (1971). Petroperú’s report can be found here: https://www.perupetro.com.pe/wps/wcm/
connect/corporativo/5635c800-d515-41ec-b308-36d818f875c8/Contratos+Explotaci%C3%B3n+Ago-2019.
pdf?MOD=AJPERES
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monitors and the nearby population, these spills were immediately reported to OEFA.
Three of these spills took place in Frontera Energy’s operations and one in Petroperu’s
Andoas station. Based on environmental monitoring, the evidence collected, and
operators’ public declarations, it is clear that the precarity of decrepit operator
infrastructures has greatly contributed to oil spills. This report provides the necessary
context for understanding the local and structural situation in which these spills take
place, making it possible to visualize the special, intercultural, and urgent attention
required by this complex situation.
To conclude, we would like to thank Oxfam in Peru, by way of Miguel Lévano, and
the CNDDHH, by way of Ana María Vidal, for this opportunity and for believing in this
work. We would also like to thank our colleages in the oil spills sub-group, the Platform
PUINAMUDT, and the environmental monitoring team in particular, who made us
aware of which issues were in need of greater investigation Lastly, we are especially
grateful for the special contributions of our teachers and friends Flica Barclay and Diana
Papoulias, who are compañeras de camino y de luchas.
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I. Contextualizing hydrocarbon
activity in the Peruvian
Amazon
Over the past decade, fluctuations in international oil prices and shifting social
dynamics, such as transformations within Amazonian communities, have driven
interest in oil exploration and exploitation - even in countries with few hydrocarbon
resources. Peru is one such country.
Yet these dynamics have gone underappreciated in ecologically-positioned academic
and activist analyses, whose calculations and predictions are drawn from a limited
snapshot of the region, taken at the moment of promoting and expanding oil
extraction. For this reason, a remarkably static vision of the Amazon has often been the
starting point for analyzing and critiquing extractive activity. Even as nearly 70% of the
Amazon has been touched by oil extraction, researchers continue to propose analyses
of and alternatives to oil extraction that draw from outdated representations. These
conceptualizations have already been discarded in countries like Bolivia and Ecuador,
whose constitutions protect the rights of nature and their indigenous populations.
Yet in Peru, businesses adapt to market changes, policies that protect environmental
and social rights, and transformations in the extractive economy. Business associations
representing the oil industry and others seeking to nationalize oil resources present
legal proposals that would influence regulations in their favor, using local poverty
figures to justify expanding extractive activity and lobbying at the local and national
level. But these arguments and the economic data supporting them fail to take into
account a comprehensive understanding of the context of structural violence in which
oil exploration and exploitation take place.
The information presented in this report is therefore uninterested in reproducing
static, fatalistic, or celebratory depictions of oil activity in the Amazon. Instead, we
wish to highlight the material, legal, and social transformations that have taken place
in the Amazon as a result of oil exploration and exploitation by national and foreign
companies. We aim to demonstrate the dynamic nature of life under oil and the urgency
of taking an intercultural, dialectical approach to understanding oil’s environmental
and territorial effects.
Let us begin by reviewing sites of oil extraction in the Peruvian Amazon. Over the years,
a set of factors have shaped these sites: international oil demand, oil supply, price of oil,
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and domestic dependence on oil as a source of energy. These factors paint a complex
portrait of the situation. It is important to note that data collected about the magnitude
of extraction in the Amazon depends on how Amazonian territory is measured, a
calculation which has been decreasing exponentially due to increased productive and
extractive activities in the region.
In 2009, active exploration and exploitation activities touched 40% of the Amazon. If we
also count areas where oil activity is being promoted and developed, this figure reaches
more than 80% of the Amazon (Orta and Finner 2012: 2). In 2017, shifts in international
prices, supply, and demand resulted in a reduction in oil activities, with only 13.1%
of the Amazon being actively explored and exploited (Zúñiga and Okamoto 2018:
161). Lastly, as of 2019, these activities have been further reduced to cover 7.9% of
Amazonian forests. Although these numbers have declined, oil activity continues to be
promoted nationally, and the Amazon is the primary site for proposed operations in
the future. In 2017 and 2019, 31.4% of the Amazonian region had been designated for
future oil operations, of which Loreto would be the most powerfully affected region.
These projections are based on expected reserves in the Amazon. According to
Perupetro, the Amazon contains the greatest number of proven, probable, contingent,
and possible reserves in the country.
Figure 1. Reserves in the Amazon
Proven + probable reserves
440 MMbbls

Contingent resources
956MMbbls

MARAÑON
179

176.4

75.9

MARAÑON
93.7
TALARA

TALARA

MARAÑON
2,083.5

232.5

580.2

TALARA

4.6

271.5

UCAYALI

3,223

268.7
UCAYALI

ALO

ZOC

LO

ALO

A
ZOC

ZOC

9.26
UCAYALI

Prospective resources
14,792 MMbbls

40

MADRE
DE DIOS

+5.95 MMbbls
in non-operated areas

Source: Perupetro, 2019b

+8,943 MMbbls
in non-operated areas
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As oil prices fall, the number of oil blocks primed for investment has also decreased.
Changes to cultural patterns, health, and the environment have produced social
mobilization. Together, these factors have slowed oil production over the years. The
latest reports from Perupetro and the National Society of Hydrocarbons (SNH) indicate
that hydrocarbon production has fallen significantly since 1994 levels (from 200 million
to 50 million barrels). Historic ebbs and flows in oil production are signaled by how “oil
production in Peru (2018) has increased 21% from 2016 production levels, [yet] this is
still a 31% reduction from production levels in 2009” (SPH, 2018: 45).
In spite of these indicators, hydrocarbons continue to be an in-demand resource.
Even when international oil prices were at their lowest, demand for oil held steady,
representing 54% of all energy demand in Peru, according to OSINERGMIN (Tamayo et
al., 2015: 108). Perupetro’s most recent reports indicate that petroleum, gas, and carbon
continue to be Peru’s primary energy sources, representing 50% of consumption
(of which petroleum and gas are the primary sources; Perupetro August 2019a).
Specifically, Peruvians have consumed 1.577 billion barrels of petroleum since 1994
(Perupetro 2019a). Oil’s importance as a principal object of consumption is likely to
hold steady for the next thirty years (idem).
Amidst the ebbs and flows of petroleum production and consumption, diverse
narratives around oil have emerged. We now turn to industry and State discourses
about oil in an effort to make sense of the predicaments associated with continuing
to rely on oil.
For the business community, the drive to consume and the importance of capital
investments are key reasons to continue embracing hydrocarbons. In the words
of the oil industry: “increased production will greatly benefit the country from the
perspective of production, balance of trade, [and] tax revenue collection (Sociedad
Peruana de Hidrocarburos, u.d.: 10). Yet this analysis fails to account for environmental
variables, focusing instead on “economic variables [such as] national production,
reserves, transport availability, national demand, investments, public revenues from
the hydrocarbon sector: a) license revenues, b) taxes, royalties, and c) national and
subnational royalties, balance of trade” (idem).
From this perspective, environmental regulation and legal-institutional reforms
are important because they not only protect legal assets, but also ensure that no
“unjustified burden that may disincentivize the State from promoting [policies] that
provide greater quality of life and national development is imposed” (Sociedad Peruana
de Hidrocarburos, 2013: 137).
This perspective is shared by the State’s energy sector, which considers “the
[hydrocarbon] subsector to be relevant for the development of the Peruvian economy
and anticipates [that it will have] a dynamic effect on economic activity in the long run”
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(Tamayo et al., 2015: 201). The State values hydrocarbons for their positive effect on
GDP, the balance of trade, income tax, royalty, and canon generation (ibid: 202).
This overlap is neither accidental nor random. It reflects a long-standing symbiotic
relationship between the State and big businesses that has been shaped by the historical
consolidation of neoliberalism in Peru. This symbiosis has serious consequences for
everything from public management proposals to environmental policy planning and
energy industry regulation.
One particularly troubling manifestation of this symbiosis is Peru’s new hydrocarbon law.
This law, criticized by civil society but promoted by the energy sector and oil industry, is
the clearest public expression of the complex views and controversies surrounding oil.
Currently, these debates revolve around the discrepancy between economic interests
and ecological ones, foreshadowing a future social conflict between those positively
affected by the policy and those who suffer its negative repercussions.4 Conflict can be
avoided if diverse perspectives are brought together to create participatory proposals
that better reflect the social, environmental, political, and economic realities that all
regulation aims to attain.
This report contributes to these ongoing debates, which the State has thus far
managed in a closed fashion by excluding the general population from participating in
discussions over oil. Closing off such debates to popular participation sets a negative
precedent, not only for those who continue to promote extractive activity under new
names (entrepreneurial sustainability, social stakeholder policies), but also for the
democratic architecture of the Nation-state, leading to the imposition of old colonial
patterns on territories and peoples gaining ground in recognition and the advancement
of their rights as citizens.

4

https://mielescorrosivas.lamula.pe/2018/03/03/proyecto-de-ley-de-promocion-de-la-industria-dehidrocarburos-en-peru-volviendo-al-pasado-petrolero-sin-consenso-social/mariozunigalossio/
https://www.servindi.org/actualidad-opinion/06/05/2019/la-era-post-petroleo-hacia-una-ley-de-transicionenergetica
http://cooperaccion.org.pe/pronunciamiento-ante-la-propuesta-de-nueva-ley-de-hidrocarburo/
http://bcasas.org.pe/wp-content/uploads/2019/08/IBC-CoyunturaJulio2019.pdf
https://www.servindi.org/actualidad-noticias/12/09/2018/nueva-ley-de-hidrocarburos-pone-en-riesgo-losderechos-indigenas
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Legal framework for oil spills
Per Peru’s 1993 Constitution, hydrocarbons are national patrimony. Article 66 of the
Constitution grants the State ownership title and sovereignty over the exploitation of
renewable and non-renewable resources, superimposing this sovereign claim over the
rights and autonomy of the indigenous peoples who live in and care for the territories
where these resources are located (Zúñiga and Okamoto 2019: 54). Yet the rights of
indigenous peoples are recognized by Article 15 of the ILO Convention 169.
Peru’s 1993 Constitution authorized a series of legislative reforms aimed at privatizing
resources and strengthening the State’s extractive schema One of these reforms is
Law 26221, Organic Law of Hydrocarbons (LOH), which privatized the state company
Petroperú to create Perupetro S.A., a state company with private legal personhood.
As a private legal entity, Perupetro can freely promote investment in hydrocarbons.
According to this law, Perupetro retains an ownership right over all extracted resources,
permitting it to enter into exploration and exploitation contracts. Moreover, it has full
economic, financial, and administrative autonomy, pursuant to the objectives, policies,
and strategies of the Ministry of Energy and Mines.
Another important consideration is Article 58 of the 1993 Constitution, which states
that the State operates within a social market economy (Constitutional Tribunal STC
0048-2004-AI/TC). Yet the LOH is at odds with this statement given that its promotion of
hydrocarbons reflects a free market framework instead of a social market one (Articles 2
and 6f ). This oversight is no accident. The law defines the future of hydrocarbon activity,
a path that narratively and de facto contradicts the Constitution while institutionalizing
a neoliberal mindset (ibid.: 55).
We encounter this contradiction with the Constitution when we compare the LOH
to the jurisprudential practice of the Constitutional Tribunal and its interpretation of
corporate-environmental relations (Foy, 2014: 26). Using the concept of Ecological
Constitution5 to interpret the scope of a social market economy, the Constitutional
Tribunal handed down the following sentence (STC 0048-2004-AI/TC):
The social and democratic rule of law model represents a greater level of
development than that of the Liberal State [...] In this sense, the once
individualist relation with the State and the social relation with the State as
the guarantor of public wellbeing is supported by the constitutionalization
of the Economy and the protection of the environment and natural resources.
From this perspective, a private corporation, as the expression of an important

5

"Under the nation’s legal system, the environment is formally protected by laws overseeing environmental
goods and which have the rank of the Constitution, giving way to recognition of an Ecological Constition
within the Political Constituion of Peru, which determines the relations between the individual, society, and
the environment". STC Case 03610-2008-PA/TC. Cited in RES -107-2019-OEFA-TFA-SMEPIM. Pg. 15.
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sector of society, has a special responsibility vis-a-vis the State. In a social market
economy, the participation of economic groups is conditional upon harmony
with the common good and respect for the public interest; it establishes limits
that ensure that constitutional democracy does not become a space in which
economically-powerful positions are imposed upon others to the detriment
of constitutionally-protected legal assets. Under a social and democratic rule
of law, economic growth cannot and should not be at odds with the Right to
Human Flourishing; it cannot superimpose itself on safeguards to personal
dignity, which is a priority not only for the State but also for society in its
totality. The “social” is defined here in three dimensions: as a mechanism
for legitimately establishing certain restrictions on private activity; as a
proviso that makes it possible to optimize the solidarity principle, thereby
correcting possible distortions that “natural” market functioning might
produce and making way for a set of mechanisms that enable the State
to fulfill social policies that ensure the well-being of all of its citizens; and,
lastly, as a way of promoting the sustainable use of natural resources in order to
guarantee a balanced environment that is adequate for the development of life.
[Our emphasis].

Although this sentence does not constitute a constitutional precedent, it nonetheless
offers a considered analysis of the exercise of constitutional rights in a social market
economy. The Constitutional Tribunal’s interpretation clearly establishes a path for
the State to set limits and conditions on how oil companies operate in indigenous
territories. In this sense, it establishes something obvious: that the economic rights
of all constitutional subjects must go hand-in-hand with their right to a balanced
environment, health protections, and respect for plural conceptualizations of territory.
Keeping in mind this constitutional and legal context for hydrocarbons, we must ask
ourselves a key question: What framework for environmental and social rights – in
relation to oil spills and hydrocarbon activities – complements the energy sector’s legal
approach?
Let us remind readers that the process through which new regulations and institutions
have been consolidated has a specific history. This framework was first established
when Peru adopted the United Nations’ Millenium evelopment Goals and Sustainable
Development Goals and was spurred by Peru’s interest in joining the Organization
for Economic Cooperation and Development (OECD), changes to World Bank and
Interamerican Development Bank policies, and the signing of Free-Trade Agreements.
Together, these factors have forced the state to fulfill basic standards for development,
sustainability, and respect for the rights of indigenous peoples that had previously not
been guaranteed (Zúñiga and Okamoto 2018: 160).
Three key historical moments include:
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The signing of the U.S.-Peru Trade Promotion Agreement, known as the Free Trade
Agreement (MINAM, 2016: 27)6 spurred the establishment of the Ministry of the
Environment in 2008. This resulted in the creation and strengthening of a number of
specialized, technical agencies dedicated to environmental issues (ibid.: 28).7
At the same time, interest in joining the OECD and other sustainable contracts induced
the State to adopt legal reforms in environment-related issues. In fact, State projections
regarding Peru’s ability to comply with requirements for OECD membership actually
indicate that Peru will have to adopt improved regulatory and supervisory practices
in relation to environmental protection (Tamayo, Salvador, Vásquez, and De la
Cruz, 2015: 188).
Lastly, social conflicts and the struggles of Amazonian peoples and peasants have borne
fruit, resulting in the Law of Prior Consultation which obligates the hydrocarbon sector
to implement prior consultation processes. In some of these consultations, indigenous
peoples have opened up a wide spectrum of issues pertaining to environmental
rights, in some cases even modifying contracts with extractive companies (Zúñiga and
Okamoto, 2018: 161).
This context has given rise to the current legal and institutional framework for
environmental rights. Change has been gradual and conditions for special protection
have been established slowly. We observe great strides being made with the passage
of the General Law of the Environment (LGA),8 the creation of the Ministry of the
Environment (MINAM), and the Agency of Environmental Evaluation and Inspection9
(OEFA). There has been a continuous, albeit non-linear, process of developing the
institutional autonomy of these agencies in order to minimize the conflicts of interest
that compromised earlier legal frameworks for environmental protection, in which
environmental protection agencies were also responsible for promoting extraction.
Lastly, the creation of a National System for Environmental Management10 (SNGA)
represents what is perhaps the most significant advancement in institutionalizing
environmental protections. All of these improvements are necessary to bridge social

6

The Trade Promotion Agreements was signed by Peru and the U.S. on April 12, 2006, approved by Peru’s
Congress via Legislative Resplution 28766, published June 29, 2006, and ratified by D.S. 030-2006-RE on June
30, 2006. A Protocol to Amend was signed on June 25, 2007, approved by Peru’s Congress via Legislative
Resolution 29054, published on June 29, 2007, and ratified by D.S. 040-2007-RE, which was published on July
3, 2007. This trade agreement was implemented through D.S. 009-2009-Mincetur, published on January 17,
2009, and went into effect on February 1, 2009.

7

Article 18 of the Free-Trade Agreement required the State to guarantee the judicial and administrative
processes for sanction and reparation of environmental law infractions.

8

General Law of the Environment, Law 28611.

9

Legislative Decree 1013, which approves the Law for Creation, Organization, and Functions of the Ministry of
the Environment, published on May 14, 2008.

10

Law for the National System for Environmental Management, Law 28245.
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and environmental protections and the need to restrict oil-related environmental and
social injustices.
This legal schema establishes the "rules of the game" and sets limits for interpreting
and determining protective measures for any aspect of the environment that could
be affected by hydrocarbon activity. These regulations establish the framework for
verifying and establishing environmental and social responsibility with respect to
redress of harms and defining what constitutes harm. Lastly, these laws set the stage
for socio-natural relations arising from oil activity to emerge and for the rights and
responsibilities of different legal subjects to be determined, even as the subjects
themselves come into being. In this report, we will address how this legal framework
defines the "environment" and "environmental harm". We also provide a list of the
regulations linked to the SNGA and reflect on the progress and limits of this regulatory
situation.
The creation of the SNGA has enabled us to identify three key principles for
comprehensively responding to and preventing environmental harms: multi-sector
coordination, decentralization, and participation (MINAM, 2016: 13). These elements
are the guiding principles of the SNGA and should inform how environmental
management takes place across sectors. The SNGA should be a central mechanism for
coordinating hydrocarbon regulation and protections for the environment, health, and
culture.
The details of how this regulatory framework has been applied to oil spills can be found
in the annex, where we provide specific and visual information about the actions that
have been taken in response to spills.

The environment, harm, and oil spills
We begin by determining how the State conceptualizes the environment.
First, there is constitutional law: the right to a healthy environment is consecrated as a
fundamental right in Article 2.22 of the Constitution. Second, Article 2.2.3 of the Law of
the Environment states:
Any reference to the “environment” or its “components”, comprising physical,
chemical, and biological elements of natural or anthropogenic origin, in
individual or associated form, that make up the medium through which life is
developed, being those factors that ensure individual and collective health of
persons and the conservation of natural resources, biological diversity, and
cultural patrimony associated with them, among other things. [Our emphasis].

Lastly, the Constitutional Tribunal (Sentence 0048-2004-AI/TC) has established a
constitutional framework for interpreting the concept of “the environment” as:
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The setting in which life is developed, comprising natural elements, living and
inanimate, social and cultural, which exist in a determined space and time and
which influence or condition human life and that of other living beings (plants,
animals, and microorganisms). [Our emphasis].

This definition is used by various entities as the legal frame of reference for interpreting
the impacts and harms caused by oil spills. Unfortunately, this definition has been
applied in a general, rather than specific, sense.
This legal framework draws on a positivist ecological approach that focuses exclusively
on specific physical, chemical and biological elements. This legal framing takes an
ecosystemic and eco-political perspective, which shapes how it defines what constitutes
a healthy and balanced environment. Guaranteeing this right under such a framework
would require prevention, mitigation, and reparation measures that address impacts
and harms.
Hence, just as a holistic perspective on the environment is required, so is a comprehensive
approach to what constitutes harm. This report compiles observations made by OEFA
on such harms. For OEFA:
An environmental impact is any positive or negative disruption (also known as
“harm”) to one or more components of the environment that is caused by human
action. A negative environmental impact may be understood as any adverse
modification to the processes, functions, and/or components/quality of the
environment (whether biotic or abiotic elements). In practical terms, a negative
environmental impact corresponds to environmental degradation. From this
definition two types of environmental degradation follow: (I) Environmental
pollution: an act which introduces or incorporates any material or energy into
abiotic bodies (water, air, soil/terrain, among others) and/or cultural elements,
generating a disruption or modification that results in unacceptable levels
for people or other organisms’ health (Amábile, 2008: 107; Sánchez, 2010: 441).
(II) Environmental harm (real or potential): material disruption to biotic bodies
(flora and fauna) and/or the health of persons, which may be the direct result of
environmental pollution (Castañón 2006: 30). It is worth noting that this harm
may have already occurred or that the risk of harm exists (potential harm).
(OEFA, 2016:58). [Our emphasis]

This legal framework provides an umbrella term for defining what officially constitutes
an oil spill. Within this framing, an oil spill is an event that causes environmental
damage by introducing into the environment any kind of material used or produced
by hydrocarbon activity (total petroleum hydrocarbons [TPH], oils, production water,
diesel, etc.) that disrupt or modify the quality of the environment at levels that are
unacceptable for the health of people and other organisms. An oil spill causes real or
potential damage by disrupting biotic and/or abiotic bodies and additional risks to
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health, the environment, and culture. This report investigates whether the presiding
legal approach is sufficient for ensuring proper protection.
In this report, we will also use the term “impact site”: to refer to any geographic area
that encompasses improperly abandoned oil wells and installations, effluents, spills,
leaks, solid wastes, emissions, remains, residue deposits, contaminated soils, subsoils,
and/or bodies of water whose physical, chemical, and/or biological characteristics have
been negatively altered as a result of hydrocarbon activity.11
Lastly, it is important to note that the State has the authority to order protective
measures for any legal asset threatened by spill-related environmental harms or some
failure to comply with the law. The State may make use of its regulatory and oversight
powers by mandating three general types of measures: 1) preventative measures
that respond to evidence of immediate danger or risk of environmental harm; 2)
precautionary measures that respond to the threat of unknown or uncertain harms;
and 3) remediation measures that respond to existing environmental harms (STC 00482004-AI/TC).
Additionally, in the case of a presumed infraction, an administrative sanction process
may be opened against the offender. OEFA experts explain:
If, during an administrative sanction process, the Director of Inspection, Sanction, and
Incentive Management verifies that an administrative infraction has occurred, they
will impose the corresponding sanction and issue the relevant corrective measure.
The purpose of the sanction is to punish or curb the illicit conduct; to dissuade the
offender from committing the same act in the future (particular prevention) and to
prevent others from engaging in similar conduct (general prevention). In general
terms, sanctions seek to disincentivize environmental endangerment and concrete
environmental harms. Corrective measures, however, aim to restore the state or
situation that was present prior to the infraction; in other words, to repair, restore,
or rehabilitate the environmental or health-related harms caused by the prohibited
conduct (Gómez and Granados, 2013: 26).

This is the basic framework that informs how the harms linked to oil spills are managed.
The SNGA works within this framework to provide system support that ensures spill
treatment is timely and compliant with the necessities of an intercultural context. It is
also meant to make redress for harms incurred in order to protect the environment and
people’s lives.
Next, we describe the legal framework in which the SNGA is grounded.

11

Article 3 of D. S. 039-2016-EM
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Summary of the legal framework ordergoverning oil spills:
General laws
• General Law of the Environment, Law 28611
• Law of the National System for Environmental Management, Law 28245
• Law of the National System for Environmental Impact Evaluation, Law 27446
• Law of the National System for Environmental Evaluation and Oversight, Law 29325
Laws on participation
• Law for the Creation of the National Service for Environmental Certification of Sustainment
Investments, Law 29968
• Regulation on Transparency, Public Access to Information, Participation, and Citizen
Consultation on Environmental Issues, approved via D.S. 002-2009-MINAM
• Social Management Tools for the Environmental Certification of SENACE, approved via
Resolution 033-2016-SENACE/J
• Guidelines for promoting women’s participation in the Environmental Certification process,
approved via Resolution 066-2017-SENACE/J
• Guides for presenting the Executive Summary of the Environmental Impact Assessment,
approved via Director’s Resolution 036-2017-SENACE/DCA and Director’s Resolution
139-2017-SENACE/DCA
• Regulation for Citizen Participation, D.S. 002-2019-Em
• Of those mechanisms that remain in force under earlier participation processes: Regulation of
Citizen Participation in Hydrocarbon Activities, approved via D.S. 012-2008-EM and Guidelines
for Citizen Participation in Hydrocarbon Activities, approved via Ministerial Resolution 5712008-MEM/DM
Laws specific to Energy and Mines
• Organic Law of Hydrocarbons, Law 26221
• Regulation for Environmental Protection for Hydrocarbon Activities, D. S. 039-2014-EM
• National Regulation of Annex 1 (Prevention of Ship-related Contamination), D. S. 008-86-MA
• Regulation of Duct Hydrocarbon Transport, D. S. 081-2007-EM
Maximum Permissible Exposure Limits
• Effluents, D. S. 037-2008-PCM
• Emissions, D. S. 014-2010-MINAM; D. S. 062-2010-EM
Environmental Quality Standards
• Environmental Quality Standard for Air (D. S. 074-2001-PCM y D. S. 003-2008-MINAM)
• Environmental Quality Standard for Water (D. S. 002-2008-MINAM)
• Environmental Quality Standard for Sound (D. S. 085-2003-PCM)
• Environmental Quality Standard for Soil (D. S. 002-2013-MINAM)
Environmental Waste/Residues and Impact Sites
• Law of Hydrocarbon-related Environmental Residues, Law 29134, and its Regulation (D. S.
004-2011-EM)
• Law that creates the Environmental Remediation Contingency Fund, Law 30321
Contracts
• Licensing or service contracts and concession agreements
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II. Oil discourses and practices in
the face of oil spills
This report aims to open up the debates surrounding hydrocarbon activity, its practices,
and its meanings, particularly in relation to oil spills. We wish to explore the public and
hegemonic narratives that circulate about these spills and to contrast them with the
concrete reality of these spills and their effects. To do so, we have identified five types
of narratives that are used in the media to justify petro-extractivism. By analyzing and
comparing these narratives to official data sources, we will be able to determine the
extent to which public opinion about oil has been shaped by these often inaccurate
discourses, which often elide the realities of life under oil extraction.

1.		

Weighing the benefits of oil against the socioenvironmental costs of spills

In spite of a significant reduction in exploration, exploitation, and production activities
in the area, oil continues to be an important resource. It promises to bring benefit and
economic development to Peru’s Amazonian regions.
Assessments extolling the benefits of oil extraction emphasize that it brought in USD
$7 billion in oil canon, $15 billion dollars in royalties, and a little over $15 billion dollars
in accumulated investment in 2015 (Perupetro 2015: 2). While the Amazonian region
has received the most benefits from oil and gas extraction, it has also been the most
vulnerable to fluctuations in international and national markets.
This pattern has reinforced internal dependence on oil in these regions. For such
regions, nearly 83% of total income for local governments was derived from oil before
2017 (SPH 2018: 110). Perupetro indicates that, for instance, the gas canon represented
87.4% of Cusco’s government income in 2017 and 12.4% of its overall resources. Yet
there is a downside. Oil-related income is highly susceptible to changes in the price of
oil, meaning that any declines in oil activity due to industry failure or social movements
can result in an income reduction. One of the regions most affected by this tendency is
Loreto, which experienced a precipitous 88% fall in collected royalties in 2017 resulting
in oil accounting for a mere 2.8% of regional income (ibid.: 78).
The major arguments in favor of expanding oil extraction rest on the importance of
the economic benefits associated with oil activity and ongoing dependence on oil for
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regional development. Both the oil industry and the State continue to leverage these
facts as justification for promoting oil extraction.
The economic benefits of oil extraction are undeniable and regional governments’
dependence on the resource cannot be ignored. However, these benefits must be
understood in relation to the costs associated with such dependence. By contextualizing
these costs and benefits, it becomes possible to reformulate the discourses and
information circulated about oil, permitting greater precision and objectivity regarding
hydrocarbon activity.
Economic arguments and claims about sustainability are the first line of defense for
extractive operations. These discourses not only imply a technologizing narrative, but
also internalize the externality costs associated with oil extraction. These externalities
arise when a third party is harmed by or benefits from an economic transaction between
unrelated producers and consumers (López, Fiestas and Carrillo, 2013: 179). In other
words, there are not only benefits but also drawbacks associated with oil extraction.
Accounting for these externalities would mean acknowledging market failures and
drawing up more efficient and effective policies for limiting losses, ensuring people’s
well-being, and more efficient management of the environment (De la Cámara,
2008: 13).
Hence, so-called state-of-the-art oil companies and a State that preaches sustainability
and harmony with the environment must incorporate the externalities produced by
hydrocarbon activity into their calculations of the costs and benefits of extraction in
order to govern in a way that protects social and environmental rights. We draw on this
framing to provide two examples that illustrate some of the externalities that should be
included when calculating the costs associated with petroleum extraction.
An examination of the benefits received by the region Loreto from the oil canon during
Pluspetrol Norte S.A.’s operations in Block 192 (formerly 1AB) is illustrative. In this block,
thirty-two impact sites have been assessed and given priority as a result of a coordinated
effort between the State and Indigenous federations representing peoples affected by
oil contamination. Studies containing a preliminary estimate of the cost to remediate
these areas indicate that the State must make a concrete investment in remediation to
ensure that this pollution does not continue to affect Indigenous communities. As the
legal battle between the State and Pluspetrol over who is responsible drags on, these
costs will have to be assumed by the State for the time being.
The following chart contains estimates for total cleanup costs:
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Table 2. Priority list for impact sites
Order

Basin

OEFA Code for Impact Site
(FONAM name)

Amount required
for cleanup

Indigenous
community

1.

Tigre

S0121 (Site 16)

S/ 12,640,422.00

12 de Octubre

2.

Corrientes

S0118 (Botadero José Olaya)

S/ 13,758,942.78

José Olaya

3.

Pastaza

S0103 (Botadero km 7)

S/ 19,174,594.00

Andoas

4.

Tigre

S0122 (Site 17)

S/ 14,847,240.00

12 de Octubre

5.

Corrientes

S0111 (Site 16)

6.

Pastaza

S0104 (Botadero km 2)

S/ 19,523,487.00

Nuevo Porvenir

7.

Pastaza

S0101 (Ushpayacu)*

S/ 30,000,000.00

Los Jardines

8.

Tigre

S0129 (Site 27)

S/ 31,711,688.00

Marsella

9.

Pastaza

S0102 (Site 2)

S/ 16,738,873.00

Titiyacu

10.

Corrientes

S0113 (Site 13)

S/ 11,216,182.13

Nueva Jerusalén

11.

Tigre

S0126 (Site 2)

S/ 12,371,241.00

12 de Octubre

12.

Corrientes

S0112 (Site 35)

S/ 102,202,739.50

13.

Pastaza

S0100 (Site 22)

S/ 17,244,020.00

14.

Pastaza

S0105 (Botadero CS-32)

15.

Pastaza

S0101 (Ushpayacu)**

S/ 30,000,000.00

Los Jardines

16.

Tigre

S0131 (Botadero San Juan de Bartra)

S/ 13,023,537.00

San Juan de Bartra

17.

Pastaza

S0101 (Ushpayacu)***

S/ 13,559,730.00

Los Jardines

18.

Tigre

S0120 (Site 15)

S/ 17,679,769.00

12 de Octubre

19.

Corrientes

S0114 (Site 14)

S/ 63,379,167.03

Nueva Jerusalén

20.

Corrientes

S0108 (Site 2)

S/ 19,229,994.89

José Olaya

21.

Tigre

S0123 (Site 18)

S/ 14,042,470.00

12 de Octubre

22.

Pastaza

S0106 (Botadero km 4)

S/ 11,256,161.00

Titiyacu

23.

Tigre

S0125-S0127-S0128 (sitios 1, 3, 5 y 6)

S/ 27,414,193.00

12 de Octubre

24.

Corrientes

S0115 (Site 11)

25.

Tigre

S0124 (Site 8)

S/ 5,376,618.00

12 de Octubre

26.

Corrientes

S0107 (Site 1)

S/ 2,972,349.67

José Olaya

27.

Corrientes

S0109 (Site 3)

S/ 2,113,739.96

José Olaya

* Phase 1 of remediation work.
** Phase 2 of remediation work.
*** Phase 3 of remediation work.
Source and compilation: Fonam, 2019.

S/ 1,439,331.37

S/ 6,612,284.00

S/ 127,295,641.90

S/ 656,824,416.23

José Olaya

José Olaya
Andoas
Andoas-Nuevo
Porvenir

Nueva Jerusalén
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Table 3. Priority list for low-risk, final stage sites
Order

Basin

OEFA Code for Impact Site
(FONAM name)

1.

Corrientes

S0117 (Site 17)

2.

Tigre

S0130 (Botadero 12 de Octubre)

3.

Corrientes

S0116 (Site 12)

4.

Corrientes

S0119 (Botadero Jibarito)

5.

Corrientes

S0110 (Site 5)

Amount required
for cleanup
S/ 1,244,732.18
S/ 19,935,369.00
S/ 2,171,746.67
S/ 971,549.77
S/ 1,106,992.79

Native
community
Antioquía
12 de Octubre
Nueva Jerusalén
Antioquía
Nueva Jerusalén

S/ 25,430,390.41
Source and compilation: Fonam, 2019.

Using these figures, it is clear that even if the entire annual oil canon of Loreto (when
oil prices were at their highest in 2012) –which is a sum of around $85 million12– were
invested in cleanup, it would be insufficient to fully remediate the nineteen impact
sites of this single block.13
The costs of cleanup are so high that not even the State can commit itself to investing in
remediation. For this reason, only one-third of the total amount needed for remediation
has been assigned, leaving the status of the majority of the thirty-two prioritized sites
in limbo. In 2019, the State promised to transfer 183.4 million soles14 for remediation
efforts, which would only be enough to clean up ten of the sites on the list. For 2020,
the State has promised to commit the same amount, which would only be enough to
clean six more sites, leaving the future of the remaining sites in question.
What’s worse, these thirty-two impact sites represent a mere 2.6% of the total number
of sites (1199 impact sites15) that have been officially documented as sites impacted
by oil spills in Block 192. This means that the percentage of sites that have seen
any remediation at all would be only 0.8% of the total number of impacted sites
—some 119,915 sites— in just one oil block.

12

Perupetro (2017). Contribution to Block 1AB and Block 8. Response to Information Access Request. January 10,
2017.10 January 2017.

13

Presentation of Rehabilitation Plans for the Corrientes Basin in Block 192 by the company JCI in the Remediation
Contingency Fund Administration’s 20th and 21st meetings. June – July 2019.

14

The amount promised was 188.4 million soles, meant to be transferred in 2019.

15

In reality, the environmental oversight agency officially recognizes 1,963 impact sites and contaminated points,
according to Report 77-2015-OEFA-DS/HID. However, 1,119 sites have yet to be designated for remediation
under any Environmental Management Instrument.
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Figure 2. Budget earmarked and required for remediation
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State funds transfered for
impact site remediation
in Block 192
Oil canon revenues from
Block 192 in its most
productive year
Funds needed to
remediate 32 out of 1199
impact sites in Block 192

Source: Compiled by the authors.

One final observation: although data is only available for a small number of sites, the
quantity of pollution documented at these sites is staggering. Added together, these
impact sites constitute 364,749 m3, or 231.5 national stadiums. To remove that amount
of pollution, we would need 24,316 dump trucks.
This issue is even more complex on the ground when we examine the effects of oil
activity on specific communities. We must compare what is said about oil to the
concrete experiences of those living near extractive operations.
One study determined that more than 66% of local families’ total monthly consumption
is derived from the territory and unsalaried labor. This study’s findings contradict case
studies conducted by oil companies, whose methodologies—which are accepted by
the State—do not sufficiently reflect the importance of these sources of income to
families. Discrepancies in economic assessments may be attributed to the different
time frames of analysis, the rate of discount employed, the physical area examined, and
the impacts included in the study. This same study concluded that the territory had
tremendous value for those living near oil operations and therefore pollution would
have a significant effect on their well-being (Alfaro, 2015: 26).
This study also illustrates the impacts of another kind of cost: social conflict. The same
author writes in another account:
In defending their territory, residents are also defending their quality of life from
the threat of increasingly limited access to natural capital, which would affect at
least 66% of their monthly subsistence. This generates a need to generate 50%
more income (not including the costs of transport), a direct market effect.

This is one of the reasons why socio-environmental conflicts and the compensation
claims that accompany them are so explosive at Block 192 (ibid.: 106).
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The issue grows even more complex when we take into account the magnitude of
the region’s environmental needs, especially in relation to the costs associated with
addressing extractive wastes, impact sites, and contaminated sites together. As various
parties try to pass the responsibility for cleanup off to others, these sites remain in
dispute and unattended, resulting in communities themselves having to suffer the
ongoing negative effects of pollution on their health and food security. In addition, the
State itself must shoulder the burden of the unforeseen costs of spills.
Lastly, some of these unanticipated costs cannot be measured in economic terms
or determined through a straightforward cost-benefit analysis. Although some
methodologies may attempt to translate qualitative observations into financial terms,
efforts to assess the effects, harms, and means to address spills are something that
will always be in flux and dispute.
We wish to highlight two things: first, and most importantly, the Rehabilitation Plans
mentioned here only calculate the costs of environmental remediation and exclude the
costs associated with health-related harms. The problem with this environment-focused
approach is that some of these Plans do not include the financial cost, much less the
cost to well-being, associated with the elevated risk of cancer that local communities
face as a result of spills.
Secondly, there are harms that are incurred by the territory itself. This includes the
forests, rivers, ravines, and lakes that are subjects in their own right. Failing to take these
entities seriously is not only a failure to account for disruptions to the physical-chemical
and biological conditions of these subjects but also neglects the consequences of
disturbing these natural beings in their entirety and their rights. This proposal is not only
derived from indigenous communities’ worldviews; it is also grounded in international
jurisprudence. One such example is Ruling ST-622, decreed in Colombia in 2016, which
recognizes biocultural rights:
The importance that the nation’s biological and cultural diversity holds for future
generations and the survival of our natural and cultural wealth demands that
the Colombian state adopt comprehensive public policies for conservation,
preservation, and compensation that recognize the interdependence between
biological and cultural diversity. Biocultural diversity therefore represents the most
integrated and comprehensive approach to ethnic and cultural diversity and its
protection. The Court decrees: in this vein, scaling the domain of protection provided
by international treaties signed by Colombia with regards to the environment, the
Ecological Constitution, and biocultural rights (fundamentos 5.11 to 5.18), which
mandate the joint and interdependent protection of humanity, nature and its
resources, the Court will declare that the Atrato River is a subject of rights,
which implies its protection, conservation, maintenance, and in this particular
case, restoration. [Our emphasis].

We must consider incorporating a similar approach in our own jurisprudence in Peru.
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2.		

Using the latest technologies to address precarious
management of oil spills

Technological innovations in extraction, transport, and monitoring are said to make
all the difference in how hydrocarbon activity is carried out, marking a clear difference
between how oil used to be extracted “in the old days” and how it is commercialized
today.
While it is certainly true that, in the past, there may have been little awareness or
sense of responsibility for the environment, in Peru today there are higher social
and environmental standards. [...] The technology we have available [today] enables
us to protect the environment at the highest international standards, therefore
minimizing the risks of pollution, especially during the exploration phase (Sociedad
Peruana de Hidrocarburos, 2019: 1).

However, reality is very different. To understand the actual impact of these
technological developments, one must analyze how these technologies have
affected hydrocarbon activity, environmental contingency plans, and the right to a
healthy environment. Rather than uncritically lauding advancements in technology,
these tools should be viewed as just one amongst many for protecting people’s
rights. There are three types of measures that should be adopted by operators and
guaranteed by the State: prevention and forecasting; precaution; and reparation (in
this case, remediation).

2.1.		 Prevention and forecasting
The Regulation of Duct Hydrocarbon Transport (D.S. 081-2007-EM) establishes a series of
measures and technological tools for preventing and forecasting the conditions under
which oil spills may occur. One example is the requirement that all operations install
SCADA systems in High Consequence Zones:16 the Automatic System for Supervision,
Control, and Data Acquisition and Operative Condition Monitoring is used:
To collect real-time data from sensors installed on the duct and display this data on
monitors that are supervised and controlled from afar. This system in turn activates
systems of protection, automatic stops, and accident or emergency controls.17

Article 58 of this regulation also establishes the requirement for cathodic protection on
all subsoil or submerged ducts or installations. Cathodic protection is a “technique for

16

High Consequence Areas are "a geographic land area where a leak or spill of liquid of gas could have a
significant adverse effect on the population, the environment, property, or commercial shipping". Regulation
for Duct Hydrocarbon Transport, p. 75.

17

Regulation for Duct Hydrocarbon Transport, p. 77.
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preventing corrosion on metal surfaces by converting this surface into the cathode of
an electrochemical cell”18 and therefore reduces the risk of a spill.
Article 75 of this regulation stipulates additional measures for reducing the risk of
emergencies, such as: the improvement of duct control and monitoring methods, the
modification of operational and maintenance practices; the improvement of cathode
protection system performance; the improvement of processes for eliminating internal
corrosion; the installation of pipeline coating; programs for repairing; and, replacing
piping, etc. Article 57 also establishes measures such as protection against internal
corrosion; duct scrapers to clean inside ducts; the use of corrosion inhibitors; the use of
biocides; and, duct piping inspection.
These technological tools, found in State regulation, may help prevent and predict
future oil spills linked to hydrocarbon extraction. However, the mere existence of or
the legal requirement for these technologies is immaterial if they are not implemented
in practice, which is the case in the hydrocarbon industry. OSINERGMIN’s reports on
industry compliance with the Regulation for Duct Hydrocarbon Transport demonstrate
a potent fallacy. They misleadingly argue that technological improvements have made
oil drilling less harmful for the environment and the peoples whose lands are subject
to extraction. But the availability of this technology does not mean that oil operators
actually employ them at their sites or in the North-Peruvian Pipeline. Instead, the
argument for technological advancement ultimately absolves oil companies of the
actual responsibilities of cleanup.

18

Idem.
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Photo 1. North-Peruvian Oil Pipeline completely submerged underwater. It has been left
unattended to for so long that vegetation is growing over it.
Source: ACODECOSPAT Monitoring, 2018.

We analyze some cases here to illustrate the extent to which operators have failed
to implement these preventative and predictive technologies. As of 2019, Petroperú
indicates that only 11.5%19 of its High Consequence sites in the North-Peruvian
Oil Pipeline have installed the required Automatic System for Supervision, Control,
Data Acquisition, and Operative Condition Monitoring. Only 39% of the pipeline has
the required protection against internal corrosion and only 14% have the required
cathodic protection needed for preventing external corrosion. This same Petroperú
report indicates that only 40% of the System for Duct Integrity has been implemented
and only 11.5% of the pipeline has the required pipeline supports installed. The
Congressional report regarding oil spills from the North-Peruvian Pipeline made a
series of discoveries that attest to the low priority given to emergency prevention. For
instance, they report that in 2014 only 12.4% of the corrosion checks were completed,
less than 40% of forecasting activities were implemented, and only 44% of the budget
ssigned to this task was even executed.

19

Response to information request via Letter SONP-1004-2019 on September 30, 2019.
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It is worth highlighting that the infrastructures operated by Petroperú are not the
only ones riddled with compliance failures. In fact, it is also a common problem
among private oil operations in the Amazon. In the case of Block 192, given the type
of contract held by the current operator –temporary service contract– the operator
is not required to make progress in its overall compliance with the infrastructural
requirements of the Regulation for Duct Hydrocarbon Transport. Instead, it is only
required to have a basic plan with measures like pipe patrolling, pressure reduction
in certain pipes, etc.20 In that sense, the block is operated under extremely poor
infrastructural conditions, which were inherited from the previous operator, Pluspetrol
Norte. In the company’s final report to OSINERGMIN in 2014, regulation compliance
was at 46% for corrosion protection on air-exposed metals and 88% for the SCADA
system. According to Pluspetrol, “the production facilities have SCADA. The only thing
missing is the system for leak detection”.21 In other words, the system’s most important
function is inoperative. The report also indicates that a mere 46% progress was made
on implementing pipeline coating and failed to report any information about progress
made on the implementation of cathodic protection.
In Block 8, there is currently 26% progress on compliance with stream crossings, railway
lines, and roadways, 28% progress on meeting the requirement for cathodic protection,
and 27% progress on the installation of support beams on Pipe T1.22
Yet the Peruvian Society for Hydrocarbons inexplicably boasts about the great changes
that have been implemented in regards to oil pipeline security, stating:
Before: hydrocarbons were always managed above the ground, whether it be in the
rainforest, coast, mountains, or ocean. Now: today’s technology and environmental
protections ensure a standard of care that prioritizes the prevention of hydrocarbon
spills (SPH, 2019: 1).

Not only do OSINERGMIN’s reports contradict this statement, but there are abundant
examples of oil companies’ failures to comply with regulation. These failures have been
reported constantly by independent environmental monitors, as in the case of the
pipelines of Block 8, in the Chambira Basin.

20

D. S. 037-2015-EM. Modification of Duct Hydrocarbon Transport Regulation, approved via D. S. 081-2007-EM.
Art. 1. If a signed Contract for Hydrocarbon Exploitation expires before the Operator completes the activities
outlined in their Compliance-Execution Program and Timeline, it is essential that the block continue operating,
albeit temporarily. The new temporary block operator could continue operating the existing pipelines in the
block so that, within the first three months, OSINERGMIN can establish the minimum requirements necessary
for the operator to securely operate the block on a temporary basis.

21

Annex of OSINERGMIN’s response to a Public Information Request Form 201900183934 delivered November
18, 2019.
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Photo 2. Registered by ACODECOSPAT environmental monitor, Ander Ordóñez.

In Maple Gas Corporation of Peru’s latest report about Block 31 - before the company
declared bankruptcy and abandoned the Block in 2019 - they indicated that, in the
majority of the requirements set by the Regulation for Duct Hydrocarbon Transport,
they did not reach even 40% compliance, and in some facilities, they were at 0%
compliance. For instance, a pipeline at the Pucallpa refinery had 15% compliance with
the implementation of the SCADA system and 15% in the implementation of automatic
stop valves.23
Together, these compliance failures and the sluggishness in implementing the legal
requirements set out in the Regulation for Duct Hydrocarbon Transport posed a
significant threat to the peoples and territories affected by the North-Peruvian Pipeline
and other oil Blocks in the Amazon. As their ancestral lands, the peoples of this region
are especially vulnerable to any spills that may cause serious environmental damage.
These failures to comply with the law and the unwillingness to implement better
technologies that could guarantee environmental protections against hydrocarbon
activity are not some abstract, potential threat. If adequate preventative measures had

23

Idem.
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been taken and the necessary technologies for predicting emergencies implemented,
then there would have been fewer corrosion-related spills and operative failures in the
past few decades. However, the data collected from government oversight agencies
demonstrates that these kinds of spills have increased since the turn of the century,
testifying to the negligence of oil block operators in the region.
Figure 3. Spills due to corrosion and operational failures in Amazonian oil blocks and the
North-Peruvian Pipeline (2000-2019)
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Source: OSINERGMIN and OEFA. Compiled by the authors.

We must therefore ask: What technological improvements have really been
implemented? And if these changes have been put into place, what impact have
they had on environmental protection and the protection of the rights of indigenous
peoples? Why have environmental disasters continued to take place?

2.2. Taking precautions
As an example of the failure to implement precautionary measures in oil operations,
we will discuss how preventative and repair technologies and measures for produced
waters are instituted.
The process of extracting oil inevitably generates some “produced waters”, which are
“toxic waters with high salinity levels and carcinogenic heavy metals” (Campanario and
Doyle, 2017: 59). Produced waters come out of the ground with oil and have historically
been dumped directly into the very rivers, ravines, and lakes that serve as sources
of water, food, and life for the indigenous peoples of the Amazon. According to the
Health Condition Assessment of the Achuar people in 2006, some 408 million barrels
of production waters were dumped annually into the water basins present in Blocks 8
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and 1AB/192. This resulted in alarmingly high levels of pollution in the area that have
greatly impacted the people living there, as corroborated by various state agencies like
the National Water Authority (ANA), OEFA, OSINERGMIN, and the General Directorate
of Environmental Health.
Business associations representing the oil industry argue that these practices are now
obsolete, albeit characteristic of how business used to be done. Today, the industry
brags about complying with the highest legal and technological standards for
environmental protection, as they present the “new” face of the hydrocarbon industry.
On the Peruvian Society for Hydrocarbons’ website, they state:
Previously, oil was removed from underground through a well perforation, through
natural pressure, without any control or equipment that prevented oil’s contact
with the earth’s surface. This contaminated the soil and surface waters. Today,
however, oil still emerges from well perforations but it does so under complete
control, through tubing and valves that direct the flow to tanks designed to contain
the substance without contaminating the surface. (2019: 1).

However, the realities of living with oil demonstrates that the extraction process is
neither perfectly controlled nor undertaken in an environmentally responsible fashion.
Although there are laws that require production waters to be reinjected in order to avoid
polluting bodies of water, it was not until 2006 that Pluspetrol began to comply with
this basic mandate. This acquiesence was in response to the mobilization of the Achuar
people, and which gave rise to the historic signing of the Acta of Dorissa between
the State, Pluspetrol, and the Achuar Federation. Since the signing of that agreement,
supposedly finalized in 2008, dumping production waters into existing water sources
in Block 1AB/192 and Block 8 should have ceased. These agreements sought to ensure
that not one more drop of production water be dumped in indigenous Amazonian
territory.
However, in 2011, OSINERGMIN confirmed that:
In some wells on Block 1AB/192 and Block 8,24 reinjection was not functioning
adequately. Hence, 17 wells were suspended: 12 wells from Block 8 until January
2012 and 5 wells from Block 1AB/192 until July 2012.25 Moreover, the 2014 OEFA
report details the company’s failure to monitor the quality of the production
waters that were being reinjected or the possible impacts of this reinjection on
groundwater sources.26 On February 11, 2015, OSINERGMIN disclosed that the
15 inactive wells Pluspetrol proposed using for production water reinjection were

24

Request for Information on Pluspetrol Norte S.A.-operated Blocks 1-AB and 8, sent by Chamber of Congress
(March 19, 2013) Technical Report 224817-2013-GFHL-UPPD.

25

Idem.

26

Report 411-2014-OEFA-DS-HID

The Amazon in the Shadow of Oil

at risk of becoming inoperative and should in fact be abandoned.27 The agency
stated that “the most likely scenario is that the majority of production equipment
and piping is in poor condition due to corrosion and/or carbonate build-up owing
to old age and lack of use”.28 The use of these wells for reinjecting production waters
could have exposed the population to future environmental problems given that
the groundwater might have been contaminated as a result (Campanario and
Doyle, 2017: 66) [Our emphasis].

Since 2011, OEFA has recorded 61 production water/fluid spills, 59 of which were at
the hands of Pluspetrol and Pacific. These spills were in large part due to corrosion and
operational failures. Together, these 61 spills resulted in 6,108.82 barrels of production
water seepage, affecting more than 60,000 m2 of Amazonian territory in Peru.
These firms are therefore in violation of the preventative measures that would otherwise
ensure the safe and appropriate disposal of contaminated waters. Inappropriate
disposal of production water can damage the environment and human health.
This situation is further aggravated by various legal loopholes that prevent timely
intervention in water pollution incidents. At the national level, there are no quality
standards for groundwater, which is especially vulnerable to production water spills.
The lack of legislation on this subject impedes environmental oversight and efforts to
recuperate affected groundwater sources. There is also a paucity of legal procedures
for groundwater remediation or recovery. The situation is worsened by the general
lack of knowledge about the effects of groundwater contamination on the Amazonian
ecosystem, including human health.
Failure to recognize or ignorance of the effects of this type of pollution do not justify
operators’ inaction in the face of production water spills in the area, nor does the lack
of legal regulation. If oil companies’ sustainability discourses were really to be believed,
they would already be implementing technologies that prevent and remediate the
impacts of such spills. However, even when the State finances remediation –as they did
with the Rehabilitation Plans for 32 impact sites in Block 192– these firms still refuse
to address this type of pollution, demonstrating a failure to fulfill the principles of
prevention and repair.
The latest information on impact site remediation in the native community of José Olaya
indicates that, in impact site S0112, chlorides (highly carcinogenic and characteristic
of production waters) have seeped into the groundwater at one testing point, while

27

Memo 422-2015-OS-GFHL/UPPD from February 11, 2015, with OSINERGMIN’s Technical Report 249588-OS/
GFHL-UPPD in reference to Inactive Wells in Block 1-AB that Pluspetrol Norte S. A. proposed using as water
reinjection wells, January 18, 2015.

28

Idem.

39

40

The Amazon in the Shadow of Oil

excessive quantities of different metals have been detected at 17 other testing points.29
However, Rehabilitation Plans do not require firms to adopt precautionary measures
in this case. The failure to comply with the precautionary principle and the measures it
requires reveal the market’s inability to self-regulate or protect human rights and the
environment when there are no financial incentives to do so.

2.3.		Remediation
Lastly, there has been much discussion around the use of innovative technologies and
remediation methods on polluted or impacted sites. Remediation has historically been
demanded by peoples affected by pollution, who aspire to once more be able to enjoy
and connect with the territory as they did prior to the arrival of oil companies. However,
environmental contamination has had lasting effects, inhibiting the recovery of certain
socio-ecological functions and relations.
It is important to keep in mind that remediation technologies and methods can have
significant impacts. These impacts must also be evaluated to ensure that they do not
cause more harm or exacerbate existing damage. The Independent Technical Study
conducted in Block 192, promoted by the federations of PUINAMUDT (Indigenous
Amazonian Peoples United in Defense of their Territories), carried out by the United
Nations Development Programme (UNDP), and funded by the Ministry of Energy and
Mining, reports the following:
Generally, contaminated sites cannot be returned to their original condition - that
is, restored - not only because it is physically impossible, but also because doing
so would have an enormous environmental impact or because the cost-benefit
analysis does not justify it, the benefits being improvements to the environment
and health of residents as a result of restoring the polluted site (UNDP, 2018: 172).

In the process of developing Rehabilitation Plans for impact sites in the water basins
of Pastaza, Corrientes, and Tigre, we have had wide-ranging and complex discussions
about which remediation techniques to use. For instance, the possibility of using
thermal desorption30 or incineration to treat hydrocarbons in the soil led to a discussion
about excessive fossil fuel consumption, as well as the cost and polluting effects of
this technique. Similarly, the possibility of using solidification/stabilization31 also led us
to consider the risks of keeping blocks of cement containing heavy metals within the
29

In the Rehabilitation Plans assembled under the Law for the Environmental Remediation Contingency Fund,
underground waters have been tested using Environmental Quality Standards and international standards for
surface water quality.

30

Consists of subjecting contaminated soil to high temperature in order to volatilize and decompose organic
compounds like hydrocarbons.

31

Contaminants could be immobilized and leaching of contaminated materials reduced, for instance, by mixing
contaminated soil with cement.

The Amazon in the Shadow of Oil

confines of the impact sites —given that these cement blocks might themselves become
a source of pollution should the material deteriorate— or if these cement blocks should
be removed from the impact site using dump trucks that would themselves use fossil
fuels. This resulted in a discussion about the deforestation that would have to take place
in order to remediate some of the impact sites and subsequent effects that remediation
efforts might have. Given the potentially counterproductive effects of remediation, it
is necessary to seek out alternative strategies for responding to the risks and effects of
treating contaminated sites. Remediation is therefore not a unambiguous or infallible
path for repairing the damage caused by oil spills. It is far more complex, involving
technical-political decisions that carry new impacts, uncertainties, and limitations with
them, making it impossible to guarantee socio-environmental recovery.
Although there exist remediation technologies that may be effective at mitigating the
environmental impact of oil contamination, the existence of these technologies does
not necessarily mean that oil companies will employ them, especially in light of these
companies’ track record of operating under unsafe environmental and social conditions.
Examples of negligent remediation are abundant, including cases where firms have
improperly applied technologies, used pseudo-remediation techniques like placing
logs, sticks, and dirt to cover oil-polluted lakes, or claimed that “natural attenuation”
would resolve issues in ecosystems that cannot possibly respond to pollution without
external intervention. The Independent Technical Study of Block 1AB/192 exposes the
systematic misconduct in remediation practices taking place in the oil block. It states,
for instance, that “the so-called biotreatment processes [implemented] were in fact a
simple mixture of contaminated soil with clean soil, leaving crude oil trapped between
clumps of clay (UNDP, 2018: 112).
Sites designated for Complementary Environmental Treatment (‘PAC’) in Block 1AB/192
demonstrate how commonly oil companies employ these pseudo-remediation
practices. These sites further illustrate these practices’ failure to eliminate contaminants,
which continue to harm the environment and local communities. Under its PAC plan,
Pluspetrol North was required to remediate 75 sites. OSINERGMIN declared 9 of these
75 sites as inappropriately remediated for their failure to meet predetermined standards
for environmental management of hydrocarbons. Furthermore, 7 of these sites did not
meet the safety standard for barium (Campanario and Doyle, 2017: 51; UNDP, 2018: 154).
The Independent Technical Study also stressed that these purportedly “remediated”
sites were subject to “remediation treatments that were ultimately counterproductive
in most cases, since they combined soil with contaminated liquids via intensive
mechanical mixing” (UNDP, 2018: 154).
One of the Block 1AB/192 PAC sites approved for remediation —but not included in
the 9 previously mentioned sites— is Ushpayacu Lake. Although in previous years
this site appeared to satisfy the standards set out by the company in its PAC, this is
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no longer the case. Designated as an impact site by the Legal Contingency Fund for
Environmental Remediation of Sites Impacted by Hydrocarbon Activities (Law 303021),
inspections of the lake have uncovered alarming concentrations of hydrocarbons and
barium which, according to the Evaluation of Health and Environmental Risks (ERSA),
pose an unacceptable risk to human health and an intolerable risk to the environment.
Moreover, due to the site’s high concentration of pollutants and its size, the lake will
require more than 75 million soles (USD 25 million) to remediate, making it one of the
most expensive sites for cleanup, according to the estimates made by the consulting
firm charged with carrying out the site’s Rehabilitation Plan.
Remediation malpractice in Block 1AB/192 is not an isolated event, nor is Pluspetrol the
only offender - although it is the most egregious. OEFA has charged various operators
for not adequately remediating contaminated areas, imposing 58 corrective measures
that require proper cleaning of areas declared to be in environmental emergency and
where contingency activities have been ineffective.32 Of the 58 corrective measures
ordered, 15 are in process and 18 ahave yet to be complied with. Many of these
measures have been mandated in response to emergencies that occurred in the last
six years (since 2013).
So where exactly are the technologies that supposedly make hydrocarbon extraction
environmentally and socially responsible? Does better technology really mean safer
practices and improved results? More oil spills have taken place in the past two decades
than at the turn of the century. As we show in the next section, not all these spills can
be blamed on so-called “acts of sabotage”.

3. Who is responsible for oil spills?
Between 2000 and 2019, 474 spills have been documented in Amazonian oil Blocks and
along the North-Peruvian Pipeline, according to OSINERGMIN and OEFA. Surrounding
these environmental disasters is a recent and growing narrative insinuating that the
principal cause of spills is “sabotage”.

32

Responses to Public Information Requests via Letter 02337-2019-OEFA/RAI; and via Form 201900134586
(OSINERGMIN, 2019).
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Table 4. Number of oil spills per block
Block

Number of spills

ONP

94

Block 192/1AB

189

Block 8

155

Block 31

28

Block 64

1

Block 67

4

Block 95

2

Block 131

1

Total

474

Source: OSINERGMIN and OEFA. Compiled by the authors.33

The recent increase in oil spills and their notoriety in the media has been dogged by
claims of sabotage in spite of little evidence to that effect. The information shared
by oil operators echoes this narrative. This is a clear example of the asymmetry of
power between oil companies and communities, as companies readily access media
sources while communities struggle to communicate their version of events on
national platforms. The sabotage narrative is both unfounded and malicious. Sadly, it
has a number of powerful concrete and negative effects on communities. In addition
to being propagated by media sources, this narrative is repeated by high-level State
functionaries with ties to oil extraction. For instance, the ex-president of Perupetro
once declared to the press:
Some natives in the zone [of Loreto] sawed apart the pipeline to make the crude
oil spill out; with the spill comes contamination and from there we must hire
them to remediate the mishap. Currently, Petroperú calls on natives to do this
[clean-up] work, where they were initially paid 50 soles a day. Later this pay was
raised to 150 soles, which incentivized inhabitants to slash more pipes, repeatedly
jeopardizing the pipeline (Revista Energía y Minas, 2019: 1).

Due to the lack of clarity about the real causes of these environmental emergencies,
a congressional investigatory commission was created in 2016 to identify the actors
involved and determine who was responsible for the North-Peruvian Pipeline spills. The
commission’s report uncovered a number of disturbing facts about the management
of the pipeline and related spills. One of their key discoveries is that a number of

33

These and other calculations are based on information provided by OSINERGMIN between 2000 and 2010
and information from OEFA from 2011 onwards, with the exception of Block 1AB, which was calculated using
OSINERGMIN’s data (until 2012) and OEFA’s data in the years following. This is due to major underreporting of
spills by OEFA during this period in Block 1AB/192.
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compliance failures by the operator contributed to constant spills (see previous
section). The report further disputes claims of “sabotage”, warning of the:
Potential danger in abusively characterizing spills [as ‘sabotage’] because this
characterization may be used as a tactic to cover up possible mistakes or compliance
failures, which in this case are instead the result of piping corrosion (internal and
external) and preventable ‘natural phenomena’ (Congreso de la República, 2017: 66-67).

To really understand what is happening in the oil blocks and the North-Peruvian Pipeline,
one must go beyond conjecture and any unfounded discourses that undermine the
communities or which deny the very real possibility that pipelines are occasionally
slashed on purpose. It is therefore crucial to refer to information reported by state
oversight agencies like OSINERGMIN and OEFA. This official data can inform how we
understand the issues at hand and may be used to provide more comprehensive
answers to the question of how spills and their effects may be prevented and managed.
The information provided by these agencies demonstrates that, contrary to popular
belief and industry claims, oil operators are the major responsible party for spills.
Such spills are caused by operational failures34 or lack of preventative and predictive
measures, which cause oil infrastructures to corrode.
Figure 4. Percentage of spills by cause in Amazonian blocks and the North-Peruvian Oil
Pipeline (2000-2019)

Natural causes
5.8%
Third-parties
28.8%

Corrosion,
operational failure,
unsafe conditions
65.4%

Sources: OEFA and OSINERGMIN. Compiled by the authors.35

34

In OSINERGMIN’s early years, the agency used the terms "unsafe conditions" or "Insecure Act" to describe events
that would later be categorized as "Operational Failures". These three categories refer to spills produced by:
personnel leaving valves open, excessive pressure or overfilling of pipes and tanks, trucks or other operational
apparatuses colliding with ducts and cutting them open, sudden power failures causing operational system
failures, amongst other things.

35

Any spills whose causes are currently under investigation or are not specified by OEFA or OSINERGMIN in their
reports are excluded from the percentages calculated here. In OSINERGMIN’s database, some cases are not
categorized by cause; however, in the case description, the cause is mentioned, which is reflected in our analysis.
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The actual percentage of spills caused by pipe corrosion and operational failures in
Amazonian oil blocks and the North-Peruvian Pipeline is 65.4%. Third-parties are
responsible for 28.8% of spills.36 This ratio has held steady since the turn of the century
and any annual increase in oil spills can be mostly attributed to operational failures or
corrosion, while third-party intervention has caused only intermittent increases over
the same period.
Figure 5. Total number of spills, spills attributed to corrosion and operational failure, and
spills attributed to third parties in Amazonian blocks and the North-Peruvian Oil Pipeline
(2000-2019)
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Sources: OEFA and OSINERGMIN. Compiled by the authors.

Since 2007, there has been a conspicuous increase in hydrocarbon-related spills. While
in the early 2000s there were less than a dozen spills per year, there have been at least
two dozen spills annually since 2007 (except in 2012). While we do not know for certain
who or what is responsible for the increase, there are two plausible hypotheses. One
is that an increase in hydrocarbon production in 2007-2008 led to an increase in spills.
However, when oil production later declined, there was no corresponding fall in spills
(in either third-party spills or corrosion/operational failure-related spills). The second
hypothesis is that the launch of independent indigenous monitoring programs in
2006 resulted in greater detection of spills. Developed in Block 192 and Block 8, these
monitoring programs have in fact been active in sites where the greatest number of
spills are reported.

36

The category "third-parties" includes cases classified as "sabotage", "attacks", "acts of vandalism", and "spill due
to facility seizure".
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Table 5. Spills in Amazonian blocks and the North-Peruvian Oil Pipeline (2000-2019),
classified by cause and year

Cause/Year

Third Parties

Corrosion and
operational
failure

Natural
causes

Unspecified

Total

2000

0

2

2

0

4

2001

0

2

0

0

2

2002

1

6

0

0

7

2003

0

0

1

0

1

2004

0

5

0

0

5

2005

0

0

0

0

0

2006

0

5

2

0

7

2007

1

28

0

0

29

2008

3

32

2

8

45

2009

10

23

2

7

42

2010

13

12

2

14

41

2011

13

11

0

4

28

2012

4

7

1

0

12

2013

17

10

2

0

29

2014

9

18

2

0

29

2015

6

15

4

0

25

2016

13

18

1

0

32

2017

22

37

0

1

60

2018

5

27

1

2

35

2019

4

29

2

6

41

Total

121

287

24

42

474

Sources: OEFA and OSINERGMIN. Compiled by the authors.

Below is the disaggregated data about spills and responsible parties in oil blocks and
near the North-Peruvian Pipeline.
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Figure 6. Percentage of spills in Block 192, classified by cause (2000-2019)
Natural causes
3.0%
Third parties
15.8%

Corrosion,
operational failure,
unsafe conditions
81.2%

Sources: OEFA and OSINERGMIN. Compiled by the authors.

Figure 7. Percentage of spills in Block 31, classified by cause (2000-2019)

Natural causes
15.0%

Third parties
8.0%

Corrosion,
operational failure,
unsafe conditions
77.0%

Sources: OEFA and OSINERGMIN. Compiled by the authors.

In Block 31 and Block 192 (formerly known as 1AB), corrosion and operational
failures are without doubt the primary cause of reported spills; in Block 31, they are
responsible for 77% of spills and in Block 192 they cause 81% of spills. Moreover, Block
192 is the site of the greatest number of spills in the Amazonian region. Twenty out of
24 of the spills there are attributable to third-parties and took place under Frontera
Energy’s management (previously Pacific Stratus). These spills have been relatively
minor. Although these 20 spills comprise 27.3% of the total number of spills that have
taken place in Block 192 under Frontera, they account for less than 7% of the total
barrels spilled since Frontera (known as Pacific Exploration at the time) initiated its
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management operations. In other words, 93% of the barrels spilled from 2015-2019
were caused by corrosion and operational failures.
Figure 8. Percentage of spills in Block 8, classified by cause (2000-2019)

Natural causes
1.4%
Third parties
44.4%

Corrosion,
operational failure,
unsafe conditions
54.2%

Sources: OEFA and OSINERGMIN. Compiled by the authors.

Block 8, for its part, registers the greatest number of third-party spills. Third-parties
account for 44.4% of spills in the block, while corrosion and operational failures account
for 54.2% of them. However, if we again calculate the number of barrels spilled in these
incidents, we find that the majority of the barrels spilled (68.67%) are the product of
corrosion and operational failures while 31.06% of barrels spilled result from thirdparty intervention. Hence, corporate malpractice and compliance failure continues to
be the primary cause of spill-related contamination.
Figure 9. Percentage of barrels spilled in Block 8, classified by cause (2000-2019)

Natural causes
0.3%

Corrosion,
operational failure,
unsafe conditions
68.6%

Sources: OEFA and OSINERGMIN. Compiled by the authors.

Third parties
31.1%
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Figure 10. Percentage of spills in the North-Peruvian Oil Pipeline, classified by cause
(2000-2019)

Natural causes
15.7%
Third parties
34.8%

Corrosion,
operational failure,
unsafe conditions
49.4%

Source: OEFA and OSINERGMIN. Compiled by the authors.

The North-Peruvian Pipeline is somewhat distinct from the other blocks. Like the blocks,
the majority of spills are the result of piping corrosion and operational failures. However,
third parties are responsible for more spills, and the number of barrels spilled by thirdparties is two times the number of barrels spilled due to corrosion and operational
failure. But stating that third-parties are responsible for such spills is not the same as
claiming that indigenous communities are responsible for them. Unfortunately, this
assumption is commonly made in the media and informs many of the actions taken
by Petroperú and certain state institutions. In the following section we investigate
who these "third-parties" might be. We also note that OSINERGMIN did not register a
single corrosion- or operational failure-related spill from the North-Peruvian Pipeline
between 2000 and 2010. This omission is suspicious given that spills of this type have
been constant since state agencies started collecting spill-related information.
In Block 64 only one spill can be attributed to unsafe conditions while Block 67 has
witnessed two such spills. In Block 131, OEFA has only reported one spill caused by
operational failure. Lastly, in Block 95, two spills caused by operational failures have
been reported. The low number of spills recorded in these blocks is surprising. They
should prompt deeper investigation into whether there has been under-reporting of
spills, either due to insufficient oversight or the absence of independent environmental
monitoring programs. Indeed, blocks where the greatest number of spills have been
reported are also those that have access to independent indigenous monitoring,
fortified by indigenous organizations that are empowered by scientific environmental
knowledge and indigenous law. This situation indicates that greater institutional support
is needed, and that "independent indigenous monitoring" should be legitimized and
recognized in environmental and energy-related legislation. In spite of this lack of
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recognition, indigenous peoples have continued to exercise their sovereignty over
these issues and contribute to environmental governance.
Independent indigenous monitors have therefore fulfilled an important de facto
oversight function in their territories. Between 2006 and 2010, they reported 92 spills
(Stoll, 2011: 32) in indigenous territory (Block 8 and Block 1AB) while the State only
reported 78 spills.
We wish to emphasize corporate liability for spills taking place in the Peruvian Amazon.
Pluspetrol Norte S.A., which operated Block 8 and Block 1AB, was party to the greatest
number of spills in the region. If we calculate the number of spills in each block, we find
that Block 8 and Block 1AB account for 94% of all barrels spilled in the Amazon between
2000 and 2019 (2015 for Block 1AB), making Pluspetrol the top-polluting oil company
in Peru.
Figure 11. Percentage of barrels spilled in Block 8 and Block 1AB/192, compared to the
rest of the oil blocks in the Loreto region (2000-2019)
Remaining oil blocks
5.9%

Blocks 8 and 1AB
(Pluspetrol)
94.1%

Sources: OEFA and OSINERGMIN. Compiled by the authors.
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Inconsistent information about liability and
responsibility
We must also address the defects present in OSINERGMIN and OEFA’s spill registries.
These registries present a number of data inconsistencies, failures to systematize and
publish data, and lack of coordination and information-sharing between the two
oversight entities. These failures have resulted in a lack of transparency about the
spills currently taking place in the Amazon. This non-transparent situation causes
uncertainty and the absence of clear public information has contributed to the
unjustified claim that indigenous communities are the third parties to blame for oil
spills. These discourses are not only stigmatizing, racist, and colonial, but they also have
concrete consequences for indigenous peoples with respect to their relations with and
the decisions taken about their territories. The role allegedly played by indigenous
communities in pipeline spills is used to legitimize a number of dangerous measures.
It justifies calls to intervene in and militarize communities while leading to the signing
of agreements of cooperation between Petroperú and the Ministry of the Interior, for
instance. It also enables oil companies to shirk their actual responsibility for oil spills
and to deny communities their legitimate right to compensation for the harms arising
from spills.
The lack of transparency about who is responsible for spills and the stigmatization
of communities in the media has deepened the distrust communities feel towards
State oversight entities and resulted in greater social conflicts. The State’s failure to
produce transparent information not only enables the circulation of a biased discourse
that blames communities for spills, but also augments negative perceptions of and
resistance to OEFA and OSINERGMIN. State-society relations are therefore prone to
unravelling, making collaboration with communities for warning and monitoring
activities in environmental emergencies increasingly difficult.
In addition to the lack of transparency in the information managed by OSINERGMIN and
OEFA, we uncovered a number of inconsistencies and contradictions in their databases
regarding spills and the causes of accidents. We offer two examples:
1.

Inconsistencies in OSINERGMIN’s database: Regarding a July 2013 spill in Block 8,
the oversight entity stated that the spill was caused by an "act of vandalism". Yet
that same spill was designated as the product of corrosion in a different data set
provided to us by the same entity. In fact, this second data set indicated that the
spill would be subject to an Administrative Sanction Process. While the discrepancy
may be due to a post-hoc reclassification of the spill, it is nonetheless concerning
that six years after the spill OSINERGMIN has yet to update or systematize its
records (compare Table 6 and 7).
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Table 6. Information presented by OSINERGMIN in a database about a spill that took place
on July 18, 2013
Company

PLUSPETROL
NORTE S.A.

Block

8

Date

July
18th,
2013

Cause

Acts of
vandalism

Comments
At 1:30 PM on July 18, 2013, staff supervising the
duct report a spill. They immediately proceed to
stop pumping. At 3:30 PM, staff indicate that a
wooden dowel has been put in place to contain
the leak. The lot’s crisis committee is called and
a contingency crew is put together. This crew
departs for the spill site to reach the native
community Nueva Alianza by air and the spill site
by river. However, because it was so late in the
day, the crew was unable to arrive at the exact
site of the spill and spent the night in the native
community Nueva Alianza. At 5:30 AM on July 19,
2013, the crew departs Nueva Alianza for the spill
site, arriving at 8:30 AM. At the site, they verify
that a third party has used a sharp object to cause
a perforation of 3/8 in diameter at the 1 o’clock
position (act of vandalism). They immediately
place a 10-inch staple over the perforation.

Source and compilation: OSINERGMIN37

Table 7. Information presented by OSINERGMIN in a database about a spill that took place
on July 18, 2013
Company

PLUSPETROL
NORTE S.A.

Department/
Region

LORETO

Province

DATEM DE
MARAÑON

Block/
Location

8

Type

Pipe

Place of the
incident

Date of
incident

Cause

Km 88+180
Oil pipeline
CorrientesSaramuro

July 18th,
2013

Corrosion

Source and compilation: OSINERGMIN38

It is also troubling to find inconsistencies in the data provided by OEFA for this
report. More than 20 incidents were omitted from the latest data provided about
spills in the North-Peruvian Pipeline spills. Likewise, the causes of 17 of these spills
were marked as “confidential”, even though previously this information had been
provided in a transparent fashion.

37

Reply to Public Information Request of Form 201900134586.

38

Ibíd.
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2.

Contradictions between OSINERGMIN and OEFA: With regards to another 2013
spill in the pump station of Kilometer 38 in Block 8 (the Corrientes Basin), OEFA
classified the spill as the result of an operational failure. Yet OSINERGMIN registered
the spill as the product of vandalism. This is an alarming discrepancy since the
cause of a spill is supposed to be determined through a technical analysis that
would presumably produce an objective finding that both oversight entities
reach. Moreover, the correct classification of the cause of spill affects whether an
oil operator will face sanctions and whether communities can legally demand
indemnification. OEFA and OSINERGMIN reports are also used as evidence in
judicial processes between the State and oil operators It is worth noting that
OSINERGMIN systematically reports fewer spills than OEFA. Between 2011 and
2019, OSINERGMIN reported 8.1 fewer spills per year, meaning that a total of 73
spills went unrecognized by the oversight agency.

These examples also prompt us to question how oversight agencies classify spill
causes. What sources do they use? How objective are their technical analyses? In
some OSINERGMIN spill reports, it appears that the agency has simply copy-pasted its
findings from oil operators’ self-reports (see Table 8).
Table 8. Information presented by OSINERGMIN about a spill from August 25, 2011 in
Block 8
Company

PLUSPETROL
NORTE S.A.

Block

Block
8

Date

25-Aug11

Cause

Comments

Transversal
cut of tubing
(possibly with
a saw) in the 3
to 6 position,
caused by
persons
unknown
to our
operations.

On 25 August 2011, we received radio
communication from the native community
Nueva Reforma, reporting the presence of crude
oil in a zone close to their community, possible
coming from the Corrientes Saramuro Pipeline.
The contingency plan was immediately
activated and applied to the area, where it was
confirmed that at Kilometer 30+875 of the
pipeline, there was a transversal cut (possibly
with a saw) in the 3 to 6 position, caused by
persons unknown to our operation (an act of
vandalism).
Additionally, contingency personnel,
equipment, and a PMAC community monitor
were sent to begin recuperating and
remediating the area.
Note: Two photographs are attached as visual
evidence.

Another OSINERGMIN report on a spill in Block 31 B/D raises similar concerns. It
states: "The pipe break was the product of 02 medium-voltage electric cables colliding
with the 4 [medium-voltage] cable tubing, a rupture caused by a short-circuit provoked
by a vulture".

54

The Amazon in the Shadow of Oil

Self-reporting by operators about spill causes cannot be considered impartial accounts,
especially since they occasionally prove to be untrue. Yet these same self-reports seem
to be used as sources (in addition to other criteria) when defining responsibilities
and determining spill causes (see Table 8). This is evidenced by a Petroperú report
on the causes of spills in the North-Peruvian Pipeline between 2014 and 2019, which
characterized the cause of 11 spills as criminal acts or seismic phenomenon.39 OEFA,
however, registered those same spills as the products of corrosion or operational failure.
The congressional report about spills in the North-Peruvian Pipeline presents evidence
of how the classification “natural causes” as the cause of a spill has been used to conceal
Petroperú’s responsibility for spills in some instances. The report indicates that, in the
Section II of the Pipeline:
76% of anomalies detected [by smart-scrapers] occurred in the same areas where
46% of spills occurred, suggesting that those spills could have been avoided had
timely internal inspections with electronic scrapers been conducted (Comisión
Multipartidaria del Congreso de la República, 2017: 247).

One such example is the case of two spills in Kilometer 504 of the pipeline. These spills
occurred in 2013. Two years later, when smart-scrapers passed through the same area, 5
anomalies were detected, indicating a weakness caused by lack of timely maintenance.
The report states that Petroperú is also at fault for failing to fulfill the obligations set out
in its Compliance Plan for Environmental Management (PAMA), which states that the
area is highly sensitive and therefore in need of special attention. “This demonstrates
that the real cause of the spills in Kilometer 504+053 and Kilometer 504+086, set off by
natural phenomena, were the result of anomalies in the pipeline due to lack of timely
inspection and maintenance to this section” (idem).
In spite of OSINERGMIN and OEFA’s data-related problems, the general opinion
of the two agencies about who is responsible for spills is similar. Both indicate that
the majority of oil spills are caused by oil operators, primarily due to corrosion and
operational failures. Far fewer spills are attributed to third parties.
The majority of spills registered have been detected in Block 1AB/192, Block 8, and the
North-Peruvian Pipeline. This means that private operators are just as responsible for
spills as public oil companies are. Although a significant number of spills are associated
with the publicly-owned pipeline, the private company Pluspetrol Norte - which
formerly operated Block 1AB and now operates Block 8 - is responsible for more spills
than any other operator, having been party to a total of 276 spills during its operations.
The reality of oil spills should be brought to the public’s attention so that greater action
can be taken against hydrocarbon-related contamination.

39

https://www.petroperu.com.pe/Docs/spa/files/proyectos/contingencias-onp-14-19.pdf
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4.		

The buck stops here: the final authority for spills

When spills occur, there is often an “appeal to authority” that calls for the full weight
of the law to be brought to bear on alleged vandals in order to “set an example” for
others. This call goes hand-in-hand with the sabotage narrative. The problem with this
interpretation is 1) that it assumes that indigenous communities are responsible for
cutting open pipes and punishes them by creating legal mechanisms that facilitate
the militarization of and intervention in these areas and 2) these calls for pipe vandals
to be punished do not apply when spills are caused by operational failures. Unlike the
precarious situation of community members accused of slashing pipelines, oil block
operators can make recourse to a series of legal and media-based resources in order to
evade liability.
We must therefore use the information available to us to try to ascertain who these
“third-parties” causing environmental harm in the Amazon might be. To do so, we draw
on the findings of a National Coordinator of Human Rights report by the Amazonian
Center of Anthropology and Practical Application (CAAAP) and the Vicarage of Iquitos
and the evidence collected by the Multi-party Commission of Congress about the
North-Peruvian Pipeline spills.
Both reports indicate that open investigations of slashed pipes are now being dismissed
due to insufficient evidence about the perpetrators. According to the Commission’s
report, 26 complaints were filed with the Public Prosecutor regarding cut-open pipes
in the North-Peruvian Pipeline as of 2017. Of these 26 complaints, only 6 were being
prosecuted, 14 were under investigation and 6 had been dismissed (Congreso de
la República, 2017: 49). By contrast, complaints where evidence of responsibility is
abundant pertain to those with specific defendants who are accused of committing
pollution-related crimes. These defendants include Petroperú and Pluspetrol officials.
One of the congressional report’s conclusions is that, “There is no reasonable evidence
of either links or of the responsibility of native communities with s pills occurring in the
Pipeline through third-party acts” (ibid.: 367).
This report also presents evidence of the perverse incentives certain actors may face to
cut open pipelines. It identifies an actor with a far greater incentive to cause spills than
the communities, who often have the most to lose from spills. The Commission’s report
exposes a number of irregularities in remediation company bidding processes, leading
them to denounce possible collusion between Petroperú and these companies. It brings
to light some of the most significant economic interests driving oil spills: remediation
services subcontracting. This includes the hiring of inexperienced remediation firms or
firms which have no capital and have been created only months or days before they are
hired to take on contracts worth millions. Some of the firms hired belong to classmates
of Petroperú officials or the value of their services are grossly inflated (Congreso de la
República, 2017).
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To respond to the North-Peruvian Pipeline’s largest spill, a contract worth 6 million
soles (USD 2 million) was awarded to the firm Servicios y Representaciones Generales
Benites E.I.R.L. This company was one of a number associated with Sr. Benites, who
attended university with one of the Petroperú officials overseeing the Pipeline and
related spills (idem). Likewise, the company hired to provide remediation services to
Petroperú in 2016 and 2017 - called LAMOR - had less than four workers on its payroll
when it was awarded its contract, going on to invoice Petroperú for at least 41 million
soles (USD 13 million for remediation efforts in Section 1 of the pipeline in 2016 (idem).
Some three years after the North-Peruvian Pipeline’s largest spill on Kilometer
20+190, in 2018, a cut-open pipeline resulted in another spill nearby, just as LAMOR
was supposedly completing its remediation work for the first spill. OEFA refused to
evaluate and sanction the botched remediation because it was unable to distinguish
the contamination caused by the first spill from that of the second. In spite of LAMOR’s
inefficiency in cleaning up the original 2014 spill, which it took three years to remediate,
it was re-hired to clean up the second spill. Since then, five years have passed and the
zone remains contaminated,40 as crude oil continues to spread, reaching bodies of
water where nearby communities catch fish.
Based on the evidence of links between remediation companies and Petroperú,
including the numerous, questionable awarding of contracts to "hand-picked” firms,
the lack of experience and capacity of the firms hired, amongst other findings, the
congressional commission concluded that
The aforementioned firms may have had sufficient financial incentive to directly or
indirectly participate in slashing the Pipeline on various occasions between 2014
and 2016; by more frequently cutting open the Pipeline, these firms’ possibilities
for earnings increased exponentially. The Public Prosecutor should take this into
consideration when deciding whether or not to open a judicial investigation
(ibid.: 367).

Given the increase in spills and lack of transparency in contract bidding processes,
greater investigation is merited. Indeed, what may be taking shape is a context of serious
corruption that we call the “Remediation Cartel”, in which a small group of unsupervised
remediation service providers connected to public and private oil companies by kin,
friend, or other personal links monopolize the market for environmental remediation.
Calls to militarize communities residing near oil infrastructures and criminalize indigenous
leaders or stigmatize them as “extortionists” or “saboteurs” are the result of unfounded
claims in the media that say spills are caused by third parties. The congressional
commission’s report, however, suggests that such calls are the product of other interests,
40

Samples taken by OEFA demonstrate high concentrations of hydrocarbons in the silt in the area, corroborating
the evidence collected by the area’s environmental monitors, authorities, and residents.
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like those of remediation service providers. Indeed, when spills are the result of corrosion
or operational failure, there is no corresponding call to sanction the oil companies liable for
these spills. Instead, these oil companies deny any responsibility, deploy delaying tactics
to avoid civil proceedings, appeal imposed sanctions, refuse to comply with corrective
measures that require proper spill remediation; and, when all else fails, counter-sue state
oversight agencies over the mposed administrative sanctions and fines.
OEFA currently oversees 229 Administrative Sanction Processes (PAS) relating to
Amazonian oil blocks and the North-Peruvian Pipeline.41 Of these 229 PAS processes,
58 corrective measures have been ordered to rectify unsatisfactory remediation. Of
these 58 measures, 15 are in process and 18 have not been complied with. To order
an administrative measure for remediation, first there must be an inspection, a
corresponding report to produce a probative technical report, an application for
Administrative Process for Sanction, an appeal, and, presumably, a final resolution from
the Environmental Oversight Tribunal. However, oil companies have two additional
options for dodging punishment, both of which leave the population and environment
exposed: either counter-suing or perpetually failing to comply with the corrective
measure, instead electing to pay relatively insignificant fines compared to the sums they
would have to invest in order to complete remediation. Pluspetrol has most frequently
utilized this first strategy, pursuing 6 different cases against OEFA. Pluspetrol has also
taken advantage of the second strategy, as we will see in the case of Lake Shanshococha.
Table 9. List of OEFA resolutions being contested
N°

Case N°

Issue

Block

Plaintiff

1

08688-2017

Contested administrative
procedure

Block 08

PLUSPETROL NORTE S.A.

2

13966-2017

Contested administrative
procedure

Block 08

PLUSPETROL NORTE S.A.

3

07996-2017

Contested administrative
procedure

Block 1AB Block 192

PLUSPETROL NORTE S.A.

4

07572-2018

Contested administrative
procedure

Block 08

PLUSPETROL NORTE S.A.

5

1657-2019

Contested administrative
procedure

Block 08

PLUSPETROL NORTE S.A.

6

8191-2019

Contested administrative
procedure

Block 08

PLUSPETROL NORTE S.A.

7

13282-2015

Contested administrative
procedure

Block 31,b

MAPLE GAS CORPORATION
DEL PERÚ

Sourceand compilation: OEFA, 2019.

41

Reply to Information Request via Letter 02337-2019-OEFA-RAI on Octuber 25, 2019.
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In one lawsuit, Pluspetrol is seeking to invalidate the OEFA report that holds the
company responsible for 1199 impact sites in Block 1AB/192 (now known as Block
192). If successful, Pluspetrol will have escaped any liability for its role in generating the
area’s dire environmental situation.
OSINERGMIN, for its part, has opened 511 Administrative Sanction Processes over legal
compliance failures in oil blocks and the North-Peruvian Pipeline. These processes have
resulted in 95 million soles worth of fines, of which less than 15 million have been paid.
Both Petroperú and Pluspetrol Norte have taken OSINERGMIN to court over 18 million
soles in fines, spread across 7 different court cases.
Table 10. Ongoing OSINERGMIN administrative sanction processes against operators
Number
of
processes

Total fines
imposed
(S/)

Discounted
fines (S/)

Maple Block 31

79

3,699,479

28,282

Petroperú ONP

66

18,466,901

Perenco
Limited Block 67

18

Pluspetrol
- Blocks
1AB/192 y 8
Total

Operator and
Block

Contested
fines (S/)

Number of
processes
in court (S/)

3,369,088

-

-

3,285

17,932,002

17,859,618

3

183,055

26,043

21,214

-

-

348

73,168,766

379,797

59,620,914

386,059

12

511

95,518,200

437,407

80,943,219

18,245,677

15

Unpaid
fines (S/)

Sources: OSINERGMIN. Compiled by the authors.

The case of Lake Shanshococha
The case of Lake Shashococha clearly illustrates the contradiction between the actual
state of environmental degradation in the Amazon and state-corporate discourses
of sustainability and protection. It is also an emblematic case of the legal strategies
that corporations employ in order to evade their environmental, social, and financial
responsibilities.
Lake Shanshococha is located in the native community of Nuevo Andoas, in Block 192,
100 meters from the oil facility. In March 2012, when Pluspetrol was the block operator,
it was discovered that the lake contained significant hydrocarbon contamination.
Independent environmental monitors from the Quechua Indigenous Federation of
Pastaza (FEDIQUEP), along with congresswomen Verónika Mendoza and Marisol Pérez
Tello, consequently filed a complaint with OEFA.
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Photo 3. Independent indigenous monitoring by FEDIQUEP – Pastaza basin.

Complaint in hand, OEFA proceeded to conduct two inspections, which verified that
Pluspetrol was responsible for the damage. OEFA therefore initiated an Administrative
Sanction Process that resulted in its first corrective measure in November 2013.42 It
required the company to create a new lake or to restore and protect an existing
body of water within the affected area, in line with a hydrogeologic study conducted
by Pluspetrol. This hydrogeologic study would serve as a baseline for determining
what progress, if any, had been made in complying with the corrective measure
for environmental compensation. Likewise, the company was fined 5,419.90 UIT
(the equivalent of 20,053,630 soles at the 2013 rate of 1 UIT = 3,700 soles), a sum
which was ultimately lowered to 1,419.96 UIT (5,466,846 soles at the 2015 rate of
1 UIT = 3,850 soles) in 2015, after two years of appeals.
One of the reasons for imposing the fine was to sanction the botched remediation work
that Pluspetrol carried out on the lake. As FEDIQUEP monitors indicated, not only did
the lake disappear, but the company’s response was simply to bury the spilled crude a
few meters underground.

42

Director Resolution 534-2013-OEFA/DFSAI.
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Photo 4. Sources: FEDIQUEP. Independent monitoring.

Even with the reduced fine, the case of Lake Shanshacocha appears to be an
environmental oversight success story, in which corporations face appropriate fines
and are required to implement corrective measures that restore environmental balance
at the affected site. In fact, OEFA used this case to illustrate the progress made in
strengthening environmental institutions in Peru [see comments made by the former
president of OEFA, Hugo Gómez (2013:220)].
But this story does not have a happy ending. In 2016, after the mandatory 4-year waiting
period to determine compliance, OEFA concluded that the company had failed to
discharge its responsibility. Hence, on September 23, 2016, OEFA fined the firm 100 UIT
(at that time 395,000 soles) and granted it 5 days to carry out the corrective measure.
Yet the fines were insufficient to motivate the company to rectify its infractions, leading
OEFA to find them again non-compliant.
The case does not end there. In 2017, FEDIQUEP requested that the lake be remediated
under Law 30321, using funds from the Environmental Remediation Contingency
Fund. After two years of verifying the validity of the request and numerous meetings
with OEFA, this request was denied because the civil proceedings were ongoing. On
October 28, 2019, OEFA announced that the Directorate for Oversight and Application
of Incentives (DFAI) would fine Pluspetrol Norte S.A. a penalty payment of 100 UIT (see
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Resolution 1557-2019-OEFA/DFAI). Yet this penalty process was never initiated because
an administrator suspended it on October 11, 2019.43
In addition to the failure of corrective and coercive measures to protect the lake,
a process which could potentially ensure that remediation was carried out was also
prevented from taking place. This clearly demonstrates the role that administrative
disputes play in augmenting environmental precarity and the vulnerability of entities
that should be considered the subjects of rights, like the lake. For now, there do not
exist sufficiently robust legal mechanisms for protecting the integrity of these entities
by recognizing territory and bodies of water as the subjects of rights.
A simple comparative analysis of the costs of remediating impacted areas the size of
Lake Shanshococha, where the cost of remediation could exceed more than 100 million
soles (USD 30 million), raises a number of questions. If it is cheaper to pay a fine than to
remediate an impact site, are corrective measures ultimately counterproductive to the
aim of deterring offenders from re-offending (particular prevention) and preventing
other entities from similar acts (general prevention)? Do they incentivize companies to
put the environment in danger?
There is clearly a basic contradiction at the core of environmental institutions’ claims
about sustainability. Reforms that prevent companies from avoiding their remediation
responsibilities by simply paying fines must be urgently instituted. As the case of
Shanshococha illustrates, in the absence of reforms, corporations will continue to
employ this strategy, fomenting socio-environmental injustice and impunity. Oil
companies must fulfill their responsibility to mitigate the impacts of their activity since
they are responsible for the majority of spills in the Peruvian Amazon. Likewise, the
State must modify or create new legal and administrative mechanisms for ensuring
that oil operators follow the law. Lastly, it is necessary to challenge and unsettle the
discourses that normalize and reproduce racist and unfounded narratives which blame
indigenous communities for the very environmental disasters that affect them. This is
especially the case when there is little evidence to substantiate such claims and there
are other actors that merit greater public and legal scrutiny for what they stand to gain
financially from oil spills.
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5.		

Oil spills in illegally-occupied ancestral territories

The final spill-related narrative we will unpack relates to claims that indigenous peoples
illegally occupy oil blocks located in their territory. This discourse portrays indigenous
communities as having violently invaded strategic company facilities.44 Moreover, it
claims that indigenous communities are opposed to efforts by the State and companies
trying to enter their territories for spill clean-up. These assertions conceal the fact that
the communities themselves are generally the first to report both spills and deficient
remediation efforts in their territories.
When indigenous organizations occupy company facilities to protest mistreatment
and make their voices heard, they are publicly denounced and punished. Claims that
company permission is required to enter company facilities hinders environmental
monitors’ efforts to collect evidence of contamination, while free right-of-way is
granted to oil operators installing their facilities in the ancestral territories of indigenous
peoples. Restrictions on use, transit, and their ability to form relations with the territory
create the impression that companies were the first to settle the region - rather than
indigenous peoples. This impression enables firms to dispossess communities of their
spaces and take control of their territories. These discourses and practices are built out
of visions that represent the Amazon as free, uninhabited space. Yet the Amazon is
neither empty nor recently settled. In fact, the Amazon is a complex organism that may
be thought of as a subject in and of itself. In this space, humans and non-humans are in
an important symbiotic relationship that sustains the Amazon. The Amazon houses the
most extensive river system in the world, comprising 12 macro water basins and 158
micro water basins (RAISG, 2017). Moreover, the forests themselves create a particular
ecosystem through which 20 billion tons of water pass daily (known as Amazonian
geysers), a quantity greater than the 17 billion tons of water that flow from the Amazon
river to the Atlantic ocean each day. This means that the forests produce a “river” far
more immense than that of the actual Amazon river itself. The calculated force required
for these forests to produce their own ecosystem (a miracle called the biotic pump) is
derived from the fact that the amount of energy trees require to pump that much water
is the equivalent of 50 million hydroelectric plants producing 14 thousand megavolts
(Nobre, 2014:13 and 14).
The physical and chemical diversity of the Amazon is supported by a web of spectacular
biodiversity. In total the Amazon consists of 6.7 million km of forest, more than
1 million km2 of aquatic ecosystems, 40 thousand plant species, 2200 animal species,
and 2500 fish species (Charity et al., 2016: 8). These non-human actors accompany and
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form social relations with the 33 million people who live in the Amazon. Some have
ancestors who historically occupied the area and who nurtured and were nurtured by
the area’s megadiversity. There are, in total 385 indigenous groups (RAISG, 2017), of
which 71 are in isolation or are autonomous from any nation-state. These peoples
have occupied Amazonian territory for more than 11 thousand years (Charity et
al., 2016: 8).
It should therefore be clear that the history of oil drilling in Peru, which began in 1863,
only accounts for 1.4% of the total period that these groups have lived in the region.
Although memory and history are perpetually in dispute, they also shape how social
relations in the present are established. To achieve peaceful coexistence with oil,
indigenous peoples’ long-standing occupation of Amazonian territory must first be
recognized.
Recognizing and respecting ancestral occupation is not simply a question of rights,
but of managing the consequences of histories of invasion, colonization and violent
occupation, all of which have affected the ancestral territories of indigenous peoples.
These groups were neither consulted about the potential harms of oil activity nor
allowed to participate in its benefits for many years.
In fact, the truly illegitimate occupation of Amazonian territory is that of oil companies
themselves, egged on by the State. One such story of occupation is that of the NorthPeruvian Pipeline. According to Petroperú, more than 7000 laborers,45 and indigenous
knowledge were required to build the pipeline. The North-Peruvian Pipeline cuts across
the territory of six indigenous groups: Kukama, Awajún, Shapra, Achuar, Chuchuas, and
Wampis. Missing from this list are the Quechua peoples of Pastaza in Andoas district,
where a state-owned oil facility is located. This would mean that there are seven
indigenous groups and 95 native communities affected by the pipeline.46 Having
installed itself in the territory of these groups, oil infrastructures also impact other
territorial subjects, like ravines and rivers.
In addition to the Pipeline’s unauthorized intrusion, there are other stories of occupation
by private companies in Amazonian territory. Historically oil drilling has affected 41 of
the 63 indigenous groups in the Peruvian Amazon (Orta and Finner, 2010: 3-4).
Block 1AB (now Block 192) and Block 8, the two longest continuously-operating blocks
in Peru, cut across and impact the territories of the Quechua people of Pastaza, the
Kichwa of Tigre, the Achuar of Pastaza and Corrientes, and the Urarina of Andoas. In
these blocks, the discovery of oil and extraction-driven occupation took place without
consultation and has excluded indigenous communities from participating in the
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management of oil’s repercussions and the benefits of its dividends. Documents released
by former operators like Occidental Petroleum (OXY) which occupied indigenous
territories in Block 1AB, now 192) and archival sources recognize the existence of local
populations that pre-dated these early oil ventures (Barclay and Zúñiga, 2016: 9-11). In
these territories, the history of occupation by oil corporations is linked to memories of
both social fragmentation and a continued fight for indigenous survival.
The primary reason for keeping these incidents in mind is to raise awareness about the
ways in which territorial guarantees for indigenous peoples living near oil facilities have
been greatly weakened as a result of a superposition of rights driven by laws created
without prior consultation, restrictions on indigenous use of territory, and the negative
impacts of oil activity in the region. This has created an endless spiral of environmental
injustice, inequality, rights violations (particularly for women, Belaunde, 2018: 191-192),
and conflicts over land title and compensation for injuries suffered due to harms to
ancestral territories and dwindling alternatives for development.
One of the greatest blind spots of hydrocarbon environmental management is this
context of pointed neglect and deliberate exclusion of indigenous groups from
the realm of rights. Rather than viewing these exclusions as the negative effects of
hydrocarbon activity, they instead justify taking violent and repressive measures
against advocates for environmental and social rights. Hydrocarbon management as
it stands has failed to foster memory practices or produce recognition for indigenous
territories. Instead, it has resulted in a perpetually tense dynamic in which conflict lies
just beneath the surface in territories occupied by oil operations.
Lastly, historical memory enables us to understand change over time. For this reason,
we wish to discuss the transformations taking place as a result of hydrocarbon activity,
its infrastructures, and its physical-chemical effects on history, life, culture, and human
and non-human society in Amazonian territories. As other scholars have demonstrated
(Li, 2017: 209) and as we have mentioned in other publications (León and Zúñiga, 2018),
petroleum infrastructures, their residues, and impact sites are slowly being transformed
into human/non-human hybrid collectives that consist of living webs of connections,
knowledges, and histories (Li, idem). This scenario demands a new kind of intervention
in terms of autonomy, sovereignty, and collective and individual rights in which human
and non-human actors must find new strategies for expressing themselves (Latour,
2013: 218-220). Such strategies establish new socio-natural contracts, which are
necessary for the protection of basic rights and ensuring that no one voice (technical,
environmental, masculine, or individual) is privileged over others.
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III. Conclusions and
recommendations
Conclusions
Currently, extractive neoliberalism reigns in Peru, manifesting itself in contradictory
forms of governance that simultaneously establish institutions and laws for social
and environmental protection alongside administrative practices and legal loopholes
that encourage the expansion of extraction in spite of its destructive effects on the
environment and indigenous peoples’ survival. Legal changes proposed by the State
and oil industry (like the new Hydrocarbon Law) would mean significant setbacks
to international advancements in environmental and social rights. Moreover, these
proposed changes are incompatible with a more accurate description of oil extraction
in Peru, in which oil spills abound.
This report has endeavored to demonstrate that our ongoing dependency upon oil
for consumption and royalties should not blind us to the wide-ranging effects of oil
extraction.
Peru’s presiding juridical framework reflects an exclusively economic outlook on oil
extraction based on so-called scientific-environmental technical expertise. It therefore
fails to adequately address the shifting realities and concrete needs of citizens affected
by oil activity in every imaginable way. Reinforcing this limited outlook are carefullyconstructed narratives that dominate public discourse and shape policy responses. But
these policies ignore the underlying issues facing and very real needs of indigenous
communities. They therefore perpetuate threats against these groups’ territories and
contribute to their ongoing stigmatization.
This report takes a balanced approach to the debate over the effects of oil activity and
does not intend to produce a dogmatic approach in regards to the negative effects of
the oil industry. On the contrary, it presents additional data and evidence of disputes
that make it possible to participate in this debate in a rigorous and comprehensive
fashion. Territories are raising their voices about environmental degradation in our
times. We must find ways to establish new social, cultural, and environmental compacts
that protect them.
The key findings of this report, based on an exhaustive analysis of State and company
data sources, may be summarized in the following four points:
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First, a strictly economic approach to hydrocarbon activity is insufficient to fully
appreciate the effects of extraction. We must reckon with the negative externalities
associated with extraction. By accounting for these externalities, it becomes clear that
the gains derived from oil extraction cannot possibly offset the costs of remediating
impacted sites in a number of regions. A broader perspective is therefore needed to
fully appreciate the harms that occupation and contamination impose on indigenous
peoples and their territory. A more inclusive approach would also take into consideration
the fact that the State itself has had to shoulder many of the clean-up costs associated
with rectifying oil companies’ errors and irresponsibility and making up for nearly
50 years of regulatory and oversight neglect.
Second, the practices and infrastructures that currently sustain oil extraction are
extremely precarious. The reality of what actually takes place in oil blocks contradicts
environmental sustainability discourses, in which technological advances are said to
represent the "new face of extraction". Current regulations are unable to guarantee
improvements in how hydrocarbons are managed or ensure prevention of and adequate
response to environmental emergencies. This has led to environmental emergencies
becoming a constant threat in territories where extraction takes place. We note that
techno-juridical and environmental discourses are especially contentious when the
environment is the site for competing truth-claims about protection, prevention,
reparations, and damage control. Participatory spaces in which all parties involved in
or affected by exploitation can freely debate one another should be a prerequisite for
establishing policies, plans, programs, and projects.
Third, we wish to raise the alarm about increasingly pervasive, racist, and biased
“law-and-order” discourses being circulated by influential figures in public. The
unsubstantiated charge that indigenous peoples are criminals or should face
violent intervention for oil spills recycles outdated, racist views that stretch back to
colonization. This view, moreover, is accompanied by intentional efforts to conceal
corporate responsibility. Oil companies, as we show, are clearly responsible for spills
in the Peruvian Amazon. Moreover, they have continued to violate constitutional and
administrative norms. Indeed, by leaving thousands of impact sites untreated, the
company Pluspetrol holds the unenviable record of highest number of contamination
incidents and has demonstrated significant resistance to accepting responsibility for
these incidents.
Contrary to its public discourse, we might say that Pluspetrol is the environment’s
number one enemy.
The institutional weakness and precarity of Peru’s framework for environmental
protection is a great source of concern, as is its inability to enforce sanctions or protect
the environmental and social subjects under its stewardship. Even worse, Peru’s legal
framework inverts its basic protection principle by incentivizing impunity through the
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setting of minimal fines, thereby sustaining a status quo where impunity reigns, much
to the detriment of affected indigenous territories
Fourth, we inspect how State authorities assess environmental damage and determine
the causes of spills. Although it is clear that oil operators are responsible for the majority
of environmental emergencies, this report also uncovers wishy-washy oversight and
inspection practices by OEFA and OSINERGMIN vis-a-vis tracking and determining the
causes of oil spills. This lack of precision is especially alarming in light of the extent to
which corporate interests have captured the State, where company employees and state
officials shuffle back and forth in a "revolving door" (Crabtree and Durand, 2017: 22),
creating a symbiotic relationship between companies and the State. This strengthens
the possibility for collusion and corruption, or what we have termed "The Remediation
Cartel".
We therefore wish to commend the work of independent environmental monitors, who
have yet to receive any concrete support from the State. These independent monitors
are essential for strengthening state agencies’ oversight capacity, illuminating the dire
environmental situation in certain blocks, and assisting in processes for protecting
environmental and social rights. Because of the significant role indigenous peoples
play in environmental monitoring, the response to environmental degradation must
be inclusive and intercultural. Although this report describes the harms caused by oil
spills in legal terms, it is also necessary to understand these injuries in terms of the
socionatural, territorial, and ecosystemic relations that have been placed at risk to
the detriment of both human and non-human health. This will not only enable us to
understand harm differently, but also to begin to find new ways to appropriately rectify
those harms.
This report also illustrates how territorial memory is a vital element for managing
territory, not only for the State but also for businesses and indigenous peoples.
Territorial memory will always be in dispute, while shaping how certain activities take
place in territories. The historic silencing of territorial memory has enabled the constant
incursions onto indigenous territory and, as a result, obstructed socio-territorial rights.
Lastly, we treat territorial memory as a form of contentious action and resistance. The
refusal to forget is a central factor in the fight against territorial enclosure, plunder, and
dispossession. Trapped by oil’s destruction, indigenous peoples have had to adapt to
and suffer diverse changes and harms. Some have been seduced, even corrupted; others
have resisted honorably: indigenous responses to extraction are heterogeneous. Today,
indigenous groups are confornting a State and industry leveraging a new discourse
about extraction, one that touts oil’s benefits and the “protection” of environmental
rights. Yet this discourse may unknowingly carry with it a gradual and silent propensity
for destruction of culture, praxis and dignity. Indigenous peoples are now witnessing
events unlike any before, such as the destruction of lakes contaminated by oil, the

67

68

The Amazon in the Shadow of Oil

disappearance of fish and non-human life cycles, the contamination of their bodies
with heavy metals, language loss, and the gradual adoption of technical-scientific
languages that disregard their culture and spirituality.
This report demands reflection on the current state of the discourses and praxis
associated with oil extraction. How do we account for the unforeseen costs of oil
extraction that are disproportionately shouldered by communities? Are we complicit
in the gradual extermination of indigenous peoples whose lands and livelihoods
are increasingly enclosed by a suicidal, racist, patriarchal, and unequal system? Or
should we try to develop solutions for genuine recovery from below – with, of, and for
indigenous peoples themselves?

Recommendations
The information analyzed and presented here assesses the National System for
Environmental Management (SNGA) and its response to Peru’s changing and complex
reality. We draw on this assessment to provide guidelines for new analytical frameworks
and to propose needed changes to the SNGA. To begin, the SNGA faces a complex and
diverse geography that requires specialized responses.
A solid institutional and legal framework is required to respond to anthropogenic
damage in these geographies. At the same time, the protocols, procedures, standards,
and response mechanisms laid out in this framework must be capable of adapting
to Peru’s geographic diversity. Therefore, we cannot simply “import” international
standards and protocols; rather, we must create our own. Recent studies about
the damage incurred in Peru’s oil blocks indicate the need for greater and more indepth investigation of the region’s diverse ecosystems (UNDP, 2018) so that Peru’s
environmental regulations can more effectively intervene in the environment and
ensure the protection of rights.
Secondly, the SNGA confronts a vast cultural diversity. More than 60 indigenous and
peasant groups cohabit the Amazonia, Andes, and coastal regions in Peru. Many have
millenarian traditions and multidimensional relationships with the environment.
Studies of indigenous environmental practices indicate that these groups have been
able to conserve and maintain important environmental functions globally (Blackman
et al. 2017), not just in Peru. In spite of advances made by the State in terms of prior
consultation and environmental participation, social conflicts and growing inequality
continue to seriously impact the lives of those living near oil infrastructures (Zúñiga
and Okamoto, 2019).
Recent investigations, led jointly by the State and indigenous communities, have
explored health and toxicity, remediation and environmental management, and historic

and current impact site damage. Their findings alert us to the need to amend legal
loopholes in the SNGA. One of the most glaring omissions is the absence of a holistic
perspective on the environment and society, especially when more comprehensive
views are already embodied in national law.
Lastly, the SNGA is also navigating changes in international standards as scientific
advances, legal modifications, and changing environmental policies increasingly
reflect an understanding of the environment as a multidimensional entity that
demands polemical responses (Latour, 2013:110, 207) that must be approached from
an intercultural perspective. This perspective would make it possible to construct plural
consensus on how to care for the environment and welcomes doubt, attentiveness,
uncertainty and a dialogical interaction among adversaries (Latour, 2017: 250) that hold
different perspectives. Missing from Peru’s debates over environmental management
are ongoing discussions internationally about the rights of nature, scientific disputes
over climate change, civic environmental management, and the benefits of recognizing
indigenous knowledge systems, which may improve environmental protocols. Peru
has lagged in incorporating these important international advances into their national
response to environmental and social issues.
Much of the national approach to these issues has favored rigid responses derived
from legal frameworks that do not correspond to local realities. This view often harbors
analytical biases and major gaps in empirical data regarding the actual efficacy of legal
and institutional frameworks in protecting local peoples’ rights. It also ignores the
experiences of State-community collaboration, which have been key in modifying and
improving environmental institutions and laws. These joint efforts have also created
monitoring systems to counter corruption in hiring processes for environmental
remediation services. We see how state analyses have been tainted by a business
mindset, in which a purely economic perspective fails to address the unquantifiable
environmental and social harms imposed on future generations by oil extraction.
Throughout this text, we have demonstrated the importance of involving indigenous
peoples in the formulation and transformation of legal mechanisms, environmental
institutions, and management of the negative effects of extractive activity. By going
beyond the usual way of doing things, we also challenge static representations of
indigenous opinions in study interviews and overcome a purely procedural, folkloric
vision of indigenous culture used to comply with environmental management
protocols. It also enables us to reject infantilizing portrayals and treatments of
indigenous voices in academia, activism, and politics.
Incorporating indigenous views into academia, politics, the economy, and
environmental protection from oil spills would mean creating the necessary
mechanisms for decision-making about socio-environmental impacts. Promoting and
solidifying collective meaning-making around the damage inflicted by oil extraction
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would mean respecting, recognizing, and implementing decisions that account for
future territorial uses. Doing so would require adequate protections for property rights,
as well as fortifying, promoting, and protecting indigenous peoples’ recognized right to
survival in a context of environmental destruction.
We present the following recommendations for responding to this situation:
1.

Improve the environmental management system by creating a participatory
agenda for identifying key obstacles to effective inter-institutional intervention by
the different state and non-state actors involved in spills. This agenda should be
set in a multisectorial roundtable —a type of interdisciplinary forum—,47 which
will permit the constant participation of indigenous peoples, NGOs, academia,
company technicians, and any citizen interested in working through spill-related
environmental issues. It is important to reclaim those contentious spaces for
multisectorial and interdisciplinary work, such as the forums held for the Meeting
for Administration of the Environmental Remediation Contingency Fund, created
by Law 30321. Reflecting on the lessons learned from this experience could pave
the way for other spaces of discussion that would address the gaps in the SNGA.
This would make it possible to construct complex processes for participation in
reforming environmental quality standards, maximum permissible exposure
limits, and oversight participation protocols; creating new tools for environmental
management and risk verification (with an ecosystem and human/nature rights
focus); and implementing an intercultural approach in the protocols for identifying
health risks, amongst other things.

2.

Create spaces for relevant State ministries —Ministry of Energy and Mines,
Ministry of the Environment, and Ministry of Culture— to manage, coordinate,
and evaluate their response to oil spills. Internally, these state entities require
protocols and new intersectorial mechanisms for coordination and capacitybuilding. Functions within ministries need to be made less hierarchical and
accountability mechanisms must be implemented by sector. These changes would
make it possible to better regulate, coordinate, and control the State’s response
to various issues that are often pushed aside in an emergency (like health,
sociocultural impact, reconfiguring diagnostic indicators for risk evaluations, etc.)
because of the costliness of investing in extraction. However, there are issues
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that demand an urgent and coordinated response, such as: environmental and
health management of carcinogenic risks; the loss of the voices of forests and
bodies of water; the need to epidemiological and toxicological monitoring and
control in extraction contexts given level of exposure; and lastly, the need to
fortify economic, knowledge, human, and technological resources in the health
centers located near oil blocks. Maintaining this response would require constant
diagnostic monitoring and evaluation.
3.

Strengthen information-sharing between national, regional, and local
governments through a coordination system that enables decision-makers to
anticipate the risks and needs of local populations in territorial management.
To respond to people living in areas experiencing the most severe impacts of
spills, the State must take coordinated action. We advise that special attention be
urgently paid to Loreto, a region in which the greatest amount of hydrocarbons
has been spilled, both in the past and present. Loreto requires new and increased
human, economic, and technological resources to respond to what has become
a permanent environmental disaster endangering the lives of indigenous
peoples in the region. We recommend that special roundtables and plans of
action, assembled in consultation with the indigenous organizations of the oil
blocks, be instituted via the Regional Environmental Authority in order to take
urgent action in coordination with the diverse state agencies responsible for
responding to the present environmental disaster. Coordination between OEFA
and the regions where oil infrastructures are located is also needed, in order to
facilitate OEFA’s entry into areas where oil is being drilled and where oil residues
have been abandoned, so that the entity has a more precise understanding of the
condition of these areas. It is worth noting that in many of the places where spills
or impact sites have been identified, there are independent indigenous monitors
and experienced organizations working to protect rights and territories from
hydrocarbon activity. In contrast, zones where this form of leadership does not
exist demand a direct response from the local, province and regional government.
Such responses must include indigenous communities and organizations, who
will ensure that the current impacts of oil extraction are accurately assessed.

4.

Increase transparency and coordination about information-sharing and actions
taken in relation to spills. OEFA and OSINERGMIN should establish mechanisms
for sharing information and coordinating their response. This would enable them
to have coherent data sets about the environmental context, oil infrastructures,
and environmental emergencies. This information should be publicly available
and shared with actors involved in environmental management, including
communities and the indigenous organizations that represent people affected by
spills. These organizations also play an important role in environmental oversight
through their independent monitors.
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5.

Broaden the framework for evaluating and regulating spills and their effects. To fully
comprehend the magnitude of environmental disasters, it is essential to take into
account a spectrum of indigenous perspectives. Likewise, health effects should be
evaluated not just in terms of the presence or absence of disease, but also in terms of
an integral, intercultural, and territorial approach to health. Civil society must work
with each indigenous group to create processes for establishing environmental and
social agendas for addressing these issues, taking into account technical, political,
cultural, and feminist considerations. The State, for its part, must foster, contribute
to, and finance autonomous spaces for indigenous peoples whose lives are
entangled with extraction to produce life plans, environmental agendas, proposals
for rights, monitoring protocols, technical contributions, and evaluation processes
for determining environmental and social risks. These are just some of the things
that the Ministry of the Environment and the Ministry of Culture should promote, in
consultation with academia and representative indigenous organizations.

6.

Incorporate the voices of indigenous women into analyses of oil spills and responses
for reducing spill impacts. The scholarly literature increasingly recognizes the
differential effects of extractive activity on men and women. However, these
differences have not been incorporated into public policy or social and environmental
management tools, leading to dialogue, participation, oversight, compensation, and
mitigation policies that privilege the male perspective. In addition to incorporating
multisectorial and intercultural perspectives, environmental management must
also mainstream a gender perspective. In the context of oil spills, this gender
perspective would respond to the realities and perspectives of indigenous peoples.
The experiences of each community and context must be thoughtfully discussed
to determine what roles both men and women can play in the management of
territory and the environment. A genuinely intercultural approach to gender
would not prescribe participatory roles to different actors. Rather, it would require
reflection and discussion about different identities and how these identities shape
the management of territories and environments. A focus on gender also does
not mean centering the discussion on women or uncritically promoting equal
participation of indigenous men and women. It would require identifying and at
times questioning the power dynamics that structure relations between men and
women. It would mean constructing spaces suited to the exchange of different
perspectives and promoting mechanisms for elevating the voices of the relatively
disempowered. The State, civil society, and indigenous organizations must therefore
encourage reflection on these issues and offer spaces for indigenous women and
men to construct strategies for participation and intervention based on their
autonomous decisions and approaches to dialogue and dispute resolution.

7.

Start a discussion about the procedural, legal, and constitutional concerns related
to recognizing territories (and their components) as subjects of rights. This would

The Amazon in the Shadow of Oil

require changes be made to ministerial decrees and the current Constitution.
Environmental management requires an intercultural and interdisciplinary
approach to finding integral and intersectorial responses to spills, which means
calling into question the narrow scope of "technical" logics that disregard a more
complete view of the complexity of oil spills and their impacts.
8.

Fortify environmental institutions’ capacity to take stronger environmental
protection measures. For example, setting clauses in oil contracts that result in
contract cancellation for cases of repeated compliance failure or decreeing the
dissolution of oil companies (muerte civil) that continuously fail to comply with (or
counter-sue over) environmental sanctions and corrective measures.

9.

Require the oil industry to take on a greater role in guaranteeing sustainability
and good operating practices. The oil industry should be the first to promote
prior consultation laws, to call for public sanction for firms that fail to comply with
administrative measures or that cause harm to the environment, and to promote
equitable dialogue roundtables with indigenous communities affected by oil. The
oil industry should voluntarily assume environmental prevention measures and
develop diagnostic studies and environmental response instruments in collaboration
with local populations in order to respond to health and survival-related concerns
that arise but which regulatory frameworks are unable to anticipate.

10. Investigate connections between the State and private oil companies. First, civil
society and academia must conduct in-depth investigations into the perverse
incentives that drive promotion and hiring in the oil industry and which comprise
the threat posed by what we have termed a possible "Remediation Cartel". Second,
there have been important incidents of public accountability, like the creation of
Law 30321, in which local actors, different state actors, and private companies
collaboratively selected a remediation services firm. These processes represent
strides taken in transparency and local control, thereby avoiding possible sources
of corruption and political capture.
11. Prioritize responding to impact sites and nearby populations affected by oil-related
contamination over resolving legal and administrative disputes. In the case of
Lake Shanshococha, remediation of the site was delayed because of seven years
of administrative disputes. This has also taken place at other impact sites and is
unacceptable. An evaluation of the efficacy of the current environmental regulatory
framework is therefore urgently needed in order to close legal or administrative
loopholes that permit impunity, sideline local peoples, and leave their territories
vulnerable. Hence, we must streamline processes for determining which parties are
responsible for spills and what sanctions they face. Moreover, there is a need to
create legal mechanisms that enable State intervention when private companies
refuse to take responsibility for the repercussions of their actions.
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12. Impose a moratorium on expanding oil activity. This would slow the promotion
of oil extraction in areas that have been impacted by hydrocarbons and which
have yet to receive a coordinated response from the State regarding the existing
environmental harms and costs imposed on the local population. To do so,
territorial management data must be integrated with data quantifying the impacts
of oil extraction. Indigenous communities, NGOs, and oil companies should join
forces to compile, analyze, and create diagnostics using this data, thereby making
it possible to produce reliable information about the impacts of oil extraction. This
data would be a more realistic representation of lived realities rather than a simple
enumeration of the benefits of extractive activities.
13. Take steps to reduce energy production and consumption. In addition to
improving oil industry regulation and oversight, we must also move to reduce
energy consumption more generally. Oil extraction’s effects are not limited
to indigenous territories in the Amazon. The production and consumption of
petroleum contributes significantly to climate change, and its consequences are
increasingly apparent across the world. Climate change is especially harmful for
those who are on the receiving end of the violent and exploitative effects of a racist
and patriarchal capitalist system. It is therefore imperative to transform the energy
matrix, eliminate dependency on oil (both nationally and in the communities
themselves), and progressively replace oil with new energy and development
alternatives. The State should promote clean energies rather than continue to
expand the country’s extractive frontier into the ocean, vulnerable ecosystems
and social contexts, or deeper into the earth with hydraulic fracturing (fracking). It
should do so even when facing powerful oil industry interests.
14. Recognize and support indigenous peoples’ contributions to environmental
monitoring and oversight. Rather than continue violating indigenous groups
territorial autonomy through inadequate oversight and insufficient informationsharing, the State should strengthen its relations with environmental monitors,
their communities, and the indigenous organizations that represent them. In
practice, indigenous groups have been essential to environmental monitoring,
identifying sites, reporting impacts, and providing early warnings about
emergencies, location coordinates, and guide assistance to state agencies.
Strengthening indigenous monitoring capacity would mean: 1) institutionalizing
indigenous monitors’ participation in oversight processes and the data they
collect; 2) including affected indigenous communities in Administrative Sanction
Processes, thereby making them stakeholders who can receive specialized support
(lawyers, for instance); 3) mechanisms for informing indigenous communities
of state agency findings and administrative decrees on the ground and not just
virtually; and 4) funding, training, and guaranteeing the security of independent
environmental monitors.
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Appendix
Stages of spill response and monitoring
When a spill occurs: collecting and reporting information
When an environmental emergency like a spill occurs, the oil company is required to
report it to OISNERGMIN within 24 hours48 and conduct a corresponding write-up. They
must also inform the General Directorate of Hydrocarbons, the General Directorate of
Hydrocarbon-related Environmental Issues (DGGH), and OEFA if so dictated by the
company’s Contingency Plan.
The company is required to have an early warning system for informing the nearby
population of an emergency, in which they are required to relay to communities49 the
risks they face.50
If spill response requires cutting down trees (in order to build campsites or for transit
purposes) or leaving behind waste (of materials and residues), this should be stipulated
in the corresponding environmental management instrument51 in order to determine
how many resources will be used to undertake remediation activities and to stipulate
how much compensation will be accorded to communities for this use (this also
makes it possible to determine if additional soil or forest resources will be used and
subsequently compensated).
On their part, communities can denounce a spill to OEFA through the National System
for Environmental Reporting (SINADA). Complains can also be made through virtual
mediums (by phone or online) or in-person. It is important that the report contain
basic, up-to-date information about the spill, the impacted area, and the UTM location
coordinates (or at least a description of known, nearby places such as distance from a
river, a community, or an oil facility).

48

Art. 79 del D. S. 081-2007-EM.

49

Art. 65 del D. S. 039-2014-EM.

50

Anexo 4 del D. S. 081-2007-EM.

51

Art. 70 del D. S. 039-2014-EM.
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Responding to a spill: “remediating” or mitigating damage
The oil company is required to have emergency containment systems and to apply
the Contingency Plan found in its Environmental Management Instrument.52 Deployed
personnel should be properly trained prior to the emergence53 and protected by
security and labor regulation.
A contingency response should include spill mitigation measures and consideration for
the health and compensation-related concerns of the local population.54
Attending to health concerns includes the General Directorate of Environmental Health
(DIGESA) taking control of and evaluating the water, which should be tested before and
after the mitigation, remediation, or rehabilitation process. The company is required to
deliver water until potable water is restored.55
Compensatory measures go into effect in accordance with the agreement reached by
the company and the harmed party/ies. First, the company must made an inventory of
the damage, present it to OSINERGMIN, and begin the process for compensating those
affected. The affected party may request counsel and support from the Office of the
Ombudsman.56
If OEFA determines that further action is required upon completion of the Contingency
Plan, the Rehabilitation Plan57 should be implemented If necessary, corrective and penalty
fines should be applied in addition to ongoing compensation and indemnification.58

Inspecting a spill: verifying good practices in spill management
During this stage OEFA, OSINERGMIN, DIGESA, the National Water Authority (ANA), and
the National Agency for Fish Health (SANIPES) enter for inspection.
Although there is no specific legal framework for ensuring participation in spill oversight,
these entities are required by the Law of Native Communities and ILO Convention 169
to coordinate with native communities when conducting inspections.59

52

Art. 66, ibid.

53

Art. 64, ibid.

54

Anexo 4 del D. S. 081-2007-EM.

55

Idem.

56

Idem.

57

Art. 66 del D. S. 039-2014-EM

58

Idem.

59

ILO Convention 169, Article 7.3
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There are three key moments in spill oversight and inspection: 1) when the spill occurs,
2) when response measures are being implemented, and 3) when the Contingency Plan
or relevant complementary environmental management instrument is completed.
If evidence of operator liability is found, the company is notified and an Administrative
Sanction Process (PAS) commences.60 Before this happens, the environmental oversight
authority may apply a protective order to conserve the environment, if necessary.61
Communities may participate in these spaces as concerned third parties,62 in order to
obtain information produced by these oversight agencies. If they do not participate in
these spaces, they will not be able to access this information until the Administrative
Sanction Process concludes. This may take anywhere from one to four years. The
Administrative Sanction Process (PAS) can happen one of two ways: 1) it is decreed
by the Directorate for Oversight and Incentive Application (DFAI), which makes
resolutions regarding operator responsibility; or 2) if the operator disagrees with the
DFAI resolution, it can appeal to the Environmental Oversight Tribunal63 which will
make a final decision regarding the PAS.

Monitoring a spill: ensuring fulfillment of clean-up requirements
Monitoring is a permanent task. Using the system they have, communities constantly
monitor oil operations and are able to raise the alarm about spills, leaks, or any other
corporate infraction incurred during operation.
As we have observed, there are not specific laws or regulations that ensure local
participation in all of these stages, much less that this participation be equitable,
intercultural, and with a gender perspective.
Each community should establish its own strategies for pressuring and demanding
respect for their autonomy and taking on the responsibility for monitoring oil
operations, even though this work is largely uncompensated.
Below is the Indigenous Quechua Federation of Pastaza’s blueprint for Territorial
Monitoring.

60

Art. 11. RPCD-045-2015-OEFA/PCD

61

Art. 10.

62

Arts. 62 and 71. TUO de la Ley General del Procedimiento Administrativo General (D. S. 004-2019-JUS); Primera
Disposición Complementaria de la RESOLUCIÓN DE CONSEJO DIRECTIVO 026-2014-OEFA/CD.

63

Art. 25, ibid.
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In recent years, the Amazon has commanded significant attention internationally due
to the number of wildfires burning in various South-American countries. These fires
have greatly endangered the region’s territory, which not only houses half of the world’s
biodiversity but is also the ancestral home of 385 indigenous groups
Yet these wildfires are not the only threat facing the Amazon. In Peru, oil concessions have
impacted the territories of 41 of 65 indigenous groups in the country. In the past five years,
these territories have witnessed more than 100 oil spills linked to petroleum extraction in
the region.
In response to insinuations that indigenous communities themselves should bear the
responsibility for spills, this report seeks to provide an accurate portrayal of how oil spills
are actually impacting the Peruvian Amazon. This document presents evidence of the
practices and discourses that surround oil spills, making recommendations about the legal
and institutional reforms needed to respond to this grave situation.
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